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The aim of this article is to show how the ‘welfare of the child’ is implemented in civil proceedings as a legal value (a
legal principle) and a non-legal value (a general clause). Therefore, it is necessary to first refer to legal theories defining
the concept and relationship between general clauses and legal principles in order to identify procedural and non-pro-
cedural provisions and procedural institutions implementing the principle of the welfare of the child in litigation and
non-litigious proceedings.

The research encompasses Polish Civil Procedural Law and scholarly literature insights regarding the welfare of the
child. The analysis has revealed that the introduction of the general clause of ‘the welfare of the child’ into a specific legal
provision, as well as the application of the principle of the welfare of the child within various procedural institutions,
allows the court, within the limits provided for by law, to make decisions that it considers optimal in the specific situation
of the child. Therefore, the Code and non-Code regulations include provisions directly referring to the welfare of the
child, but also those in which this concept does not appear, yet there is no doubt that they serve to promote the welfare
of the child. This trend in civil proceedings is reflected in the content of general provisions concerning guardianship
proceedings, provisions which aim to empower the child and grant them the status of a party in a trial or a participant in
non-litigious proceedings, provisions granting the child legal capacity, making the performance of certain acts dependent
on the consent of the minor, implementing the right to hear the child, or provisions introducing protection for children
appearing as witnesses.
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Vaiko gerové kaip civiliniame procese ginama teisiné ir neteisiné vertybé

Joanna Bodio

(Marijos Kiuri-Sklodovskos universitetas (Lenkija))

Sio straipsnio tikslas — parodyti, kaip vaiko gerové civiliniame procese jgyvendinama kaip teisiné vertybé (teisés prin-
cipas) ir neteisiné vertybé (bendroji i§lyga). Todél pirmiausia biitina remtis teisés teorijomis, apibrézian¢iomis bendryjy
iSlygy ir teisés principy savoka bei rysj, siekiant nustatyti procesines ir neprocesines nuostatas bei procesines institucijas,
igyvendinancias vaiko gerovés principa teisminése ir neteisminése bylose.

Tyrimas apima Lenkijos civilinio proceso teisés ir mokslinés literatiiros jzvalgas apie vaiko gerove. Analizé parodé,
kad bendrosios vaiko geroveés islygos jtraukimas j konkrecia teisés nuostata, taip pat vaiko gerovés principo taikymas
jvairiose procesinése institucijose leidzia teismui, nevirSijant jstatymy numatyty riby, priimti sprendimus, kuriuos jis
mano esant optimalius konkrecioje vaiko situacijoje. Todél Civiliniame kodekse ir kituose teisés aktuose yra nuostaty,
tiesiogiai susijusiy su vaiko gerove, bet yra ir tokiy teisés akty, kuriuose §i savoka neaptinkama, taciau neabejotina, kad
jos padeda skatinti vaiko gerove. Si civilinio proceso tendencija atsispindi bendryjy nuostaty, susijusiy su globos bylomis,
turinyje, nuostatose, kuriomis siekiama suteikti vaikui galiy ir Salies teisme arba dalyvio ne ginco teisena procese statusa,
nuostatose, suteikiancios vaikui teisnuma, tam tikry veiksmy atlikima siejant su nepilnamecio sutikimu, jgyvendinant
teis¢ iSklausyti vaika arba nustatant apsaugos nuostatas vaikams, dalyvaujantiems kaip liudytojams.

Pagrindiniai ZodZiai: vaiko gerove, teisiné valstybé, bendroji iSlyga, civilinis procesas.

Introduction

Value as a basic category of axiology is an ambiguous term. It means “everything that is valuable
and desirable, that constitutes the goal of human endeavour™!, but it is also a characteristic or a set of
characteristics inherent in a person or a thing, constituting its qualities (e.g., moral qualities), valu-
able to people, that can satisfy some of their needs, e.g., significance, the importance of someone or
something?, or a thing or trait of value, something to which value is attributed, or a thought that makes
objects, events and traits considered valuable?. ‘Value’ also refers to an idea, a criterion, a principle,
which makes it possible to evaluate it positively or negatively*.

The need to provide legal protection to values common to a community is reflected in various
branches of law?, including the civil procedure. The broadest category of values with which the law is
most closely associated, whether by way of incorporation or extrinsic references, is moral values (e.g.,
the welfare of the child). Values, if understood in this way, can, at the same time, also be legal values
if they are expressed in legal provisions in the form of judgments of the legislator®.

The injunction to be guided by the welfare of the child when considering all matters concerning
him/her has a constitutional rank in Poland, expressed (albeit not explicitly) in Articles 18, 47, 48,
71, 72 of the Polish Constitution’. Despite the lack of use of the construct ‘the welfare of the child’

' Encyklopedia PWN [online]. https://encyklopedia.pwn.pl/encyklopedia/warto%C5%9B%C4%87.html [accessed
on 21 August 2025].

2 SZYMCZAK, M. (ed.) (2021). Stownik jezyka polskiego, t. 3, R-Z, Warsaw 1981 — as cited in: HANAS, K. Kon-
strukcja normatywna ,,dobro dziecka” i jej sqdowe stosowanie. Lublin, p. 156.

3 NAIDER, Z. (2015). Wartosci i oceny, Warszawa, p. 46 —as cited in: HANAS, K. (2021). Konstrukcja normatyw-
na ,,dobro dziecka” i jej sqdowe stosowanie. Lublin, p. 156.

4 NAJDER, Z. (2015). Wartosci i oceny. Warszawa, p. 46 — as cited in: HANAS, K. (2021). Konstrukcja normatyw-
na ,,dobro dziecka” i jej sqdowe stosowanie. Lublin, p. 156.

5 PIETRZYK-TOBIASZ, B. (2021). Ochrona wartosci w polskim prawie znakow towarowych — oznaczenia
sprzeczne z porzadkiem publicznym lub dobrymi obyczajami, ZNUJ PPWI, No. 1, p. 97-111.

6 LESZCZYNSKI, L. (2023). Klauzule generalne w stosowaniu prawa. Lublin, p. 142.

7 Konstytucja Rzeczypospolitej Polskiej z dnia 2 kwietnia 1997 r. Dz. U. 1997.78.483) / The Constitution of the
Republic of Poland of 2 April 1997. Journal of Laws, 1997.78.483; hereinafter referred to as: Konstytucja RP; cf.
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in constitutional provisions, there is no doubt that it is a legally protected value to be covered by the
activities of the state and other entities®. The recognition of the welfare of the child as an intrinsic
constitutional value imposes an obligation on the legislator to create specific norms allowing the
welfare of the child to be implemented in the process of interpretation and application of each legal
provision regulating the legal situation of the child®, becoming the objective of the interpretation of
legal provisions!?. The ‘welfare of the child’ may be the objective (ratio legis) of both a specific pro-
vision and a group of provisions or a larger area within the legal system. Indeed, there are regulations
in the legal system in which: 1) the construct ‘the welfare of the child’ is a visible part of the legal
provision; 2) ‘the welfare of the child’ does not appear as an element of the normative construct, but
the linguistic context of the normative acts indicates the presence of this extra-legal value to be taken
into account when assessing the situation of the child; 3) there are other constructs whose scope of
meaning is similar to the scope of meaning of the welfare of the child, e.g., ‘the welfare of a juvenile’,
‘the welfare of a minor’!!.

Consideration of the welfare of the child is therefore manifested on two levels: the first — legis-
lative — is characterised by the fact that the legislator is guided by this directive when drafting the
law; whereas, the second level concerns the application of the law and its interpretation. Even when
the law in a particular case does not refer to the concept of the child’s welfare, every entity deciding
the child’s case (court), or dealing with the child (e.g., administrative, educational, social bodies and
institutions'?) is obliged, when making this decision, to take into account the child’s welfare!3. Indeed,
the legislator refers to the postulate of the child’s welfare in two ways: either by using this concept

LUKASIEWICZ, R. (2019). Dobro dziecka a interesy innych podmiotow w polskiej regulacji prawnej przysposobienia.
Warszawa, Lex, Chapter 1I; SZWED, K. (2025). Obowiazek wprowadzenia standardow ochrony matoletnich w $wietle
art. 72 ust. 1 Konstytucji RP. Studia Prawnoustrojowe, No. 67, p. 385.

8 HANAS, K. (2021). Konstrukcja normatywna ,,dobro dziecka” i jej sqdowe stosowanie. Lublin, p. 17.

9 Constitutional Tribunal ruling of 29 June 2016, SK 24/15, OTK-A 2016/46; GARLICKI, L. (2003). Uwagi do art.
72. In: Konstytucja Rzeczypospolitej Polskiej. Komentarz, Vol. 3, L. GARLICKI, L. (ed.). Warsaw, p. 2-3 — as cited in:
BLICHARZ, J. (2021). Ochrona praw dziecka na tle Konstytucji RP z 1997 roku — ramy normatywne. Przeglgd Prawa
i Administracji CXXVII, Wroctaw 2021, No. 4072, p. 29; BORYSIAK, W. (2016). In: Konstytucja RP, t. 1, Komentarz,
art. 1-86. SAFJAN M, (ed.); BOSEK, L. (ed.). Warsaw, p. 1650, 1661; STOJANOWSKA, W. (2000). Wiadza rodzi-
cielska pozamalzenskiego i rozwiedzionego ojca. Studium socjologiczno-prawne. Warsaw, p. 32 — as cited in: HANAS,
K. (2021). Konstrukcja normatywna ,,dobro dziecka” i jej sqdowe stosowanie. Lublin, p. 16, 47, 151; BLICHARZ, J.
(2021). Ochrona praw dziecka na tle Konstytucji RP z 1997 roku — ramy normatywne. Przeglgd Prawa i Administracji
CXXVII. Wroctaw, No. 4072, p. 19.

10 HANAS, K. (2021). Konstrukcja normatywna ,, dobro dziecka” i jej sqdowe stosowanie. Lublin, p. 24.

I HANAS, K. (2021). Konstrukcja normatywna ,,dobro dziecka” i jej sqdowe stosowanie. Lublin, p. 16, 155.

12 BIELECKI, M. (2004). Dobro dziecka jako przestanka korzystania z jego prawa do wolno$ci religijnej. Studia z
prawa wyznaniowego, Vol. 7, p. 237.

13 GAIDA, J. (2023). Dziecko w prawie rodzinnym i opiekuriczym. In: Encyklopedia dziecinistwa [online] hitps://
encyklopediadziecinstwa.pl/index.php/Dziecko_w_prawie_rodzinnym_i_opieku%C5%84czym, (accessed on 21 August
2025); The Committee on the Rights of the Child has identified three dimensions of understanding the best interests of
the child, which can be translated into the welfare of the child. The interests of the child should be understood in three
dimensions: in the material dimension (i.e., assessing and taking into account the best interests as an overriding consid-
eration in order to make a decision and guarantee that this right will be implemented whenever a decision concerning a
child is to be made), in the interpretative dimension (i.e., indicating that if a given provision can be interpreted in more
than one way, the one that most effectively serves the best interests of the child should be chosen), and in a procedural
dimension, which means that every proceeding should include an assessment of the potential impact that the decision
will have on the well-being of the child — Committee on the Rights of the ONZ, General comment No. 14/2013, point
1 — as cited in: CICHOS, K. (2023). Zasada dobra dziecka w sytuacji dysfunkcyjnej wtadzy rodzicielskiej i przemocy
wobec dziecka. Prawo i Wiez, No. 3, p. 220.
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in individual provisions, or by shaping certain institutions of law directly or indirectly related to the
interests of the child!“.

The purpose of this article is to indicate how the ‘welfare of the child’ is implemented in civil
recognition proceedings as a legal value (a principle of law) and extra-legal value (a general clause).
In this regard, it is first necessary to draw on the constructs of legal theory, defining the concept and
relationship of the general clauses and principles of law, in order to identify the procedural and ex-
tra-procedural rules and procedural institutions that implement the principle of the child’s welfare in
trial and non-trial proceedings.

The research method used in the article is the formal-dogmatic method. It is based on the legal
regulations of the civil procedure, legal theory, and theoretical assumptions, using established methods
of interpretation (linguistic, systemic, and logical). Methodologically, practical application of law is
also considered, using an analysis of Supreme Court Case Law.

1. The Welfare of the Child as a Legal Value (Legal Principle)
and Extra-Legal Value (General Clause)

Since the welfare of the child is important not only in the process of creating law, but also in its ap-
plication, on the one hand, it is treated as a legal principle (in the directive sense, i.e., as a legal norm
belonging to a given legal system!> and as an idea guiding the creation and interpretation of law), and,
on the other hand, as a general clause!¢ (defined in a provision) which is important for the interpretation
of provisions. A legal principle can be specified in general clauses!”.

In academia, a general clause is understood as a vague phrase which is part of a legal provision;
referring to generally oriented, evaluative non-legal criteria; whose specific content is determined in
the process of applying the law!8. General clauses constitute the so-called extra-systemic references
which require the assessment of legal concepts in an axiologically engaged manner. The application
of general clauses essentially boils down to three levels of qualification: determining whether specific

14 For example, the legislator uses the concept of ‘the best interests of the child’ directly in divorce judicial decisions
on the exercise of parental authority and contact with the child, the scope of parental authority, custody of the child,
parental authority, or foster care — as outlined in JAWORSKA-WOLYNIAK, M. (2022). Pojecie ,,dobro dziecka” w
praktyce funkcjonowania sadéw administracyjnych. Acta Universitatis Wratislaviensis, Wroctaw, No. 4141, p. 160.

15 SEABUSZEWSKI, R. (2020). Dobro dziecka a podziat majatku matzonkow. Przeglgd Sgdowy, No. 7-8, p. 95—
112; JAWORSKA-WOLYNIAK, M. (2022). Pojecie ,,dobro dziecka” w praktyce funkcjonowania sadow administracyj-
nych. Acta Universitatis Wratislaviensis, Wroctaw, No. 4141, p. 162-163.

16 See, e.g., ANDRZEJEWSKI, M. (2021). Application of the Clause of the Good of the Child: Reflections Inspired
by the Decision of the Supreme Court on the Creation of Foster Families (Stosowanie klauzuli dobra dziecka. Roz-
wazania inspirowane postanowieniem Sadu Najwyzszego dotyczacym tworzenia rodzin zastgpczych). Studia Iuridica
Lublinensia, Vol. XXX. 5, p. 37-38; JAWORSKA-WOLYNIAK, M. (2022). Pojecie ,,dobro dziecka” w praktyce funk-
cjonowania sadow administracyjnych. Acta Universitatis Wratislaviensis, Wroctaw, No. 4141, p. 161; ZAJACZKOW-
SKA-BURTOWY, J. (2021). Dobro dziecka jako wartos¢ podlegajgca szczegolnej ochronie w sprawach dotyczqcych
wykonywania wladzy rodzicielskiej i kontaktow z dzieckiem. In: Realizacja zasady dobra dziecka w mediacji w sprawach
dotyczgeych wykonywania wladzy rodzicielskiej i kontaktow. MUCHA, J. (ed.). Warsaw, Lex, chapter V; justification of
the Constitutional Tribunal’s judgment of 28 April 2003, K 18/02, OTK-A 2003/4/32.

17 BODIO, J. (2018). Pojecie ,, dobra dziecka w postepowaniu opiekuriczym — zarys problematyki. In: Honeste pro-
cedere. Ksigga jubileuszowa dedykowana Profesorowi Kazimierzowi Lubinskiemu. LASKOWSKA-HULISZ, A. (ed.);
MAY, J. (ed.); MROWCZYNSKI M. (ed.). Warsaw, p. 83.

18 LESZCZYNSKI, L. (1986). Klauzule generalne w stosowaniu prawa. Lublin, p. 14; LESZCZYNSKI, L. (2023).
Klauzule generalne w stosowaniu prawa. Lublin, p. 32; LESZCZYNSKI, L. (1991). Pojecie klauzuli generalnej, Annales
UMCS Sectio G, Vol. XXXVIII, 12, p. 159.

149



ISSN 1392-1274 eISSN 2424-6050 Teisé. 2025, t. 136

assessments fall within the scope of the general clause, determining whether the facts relevant to the
application of the clause are consistent or inconsistent with that assessment, and identifying the facts
that fall within or outside the scope of the legal norm. The purpose of applying general clauses is to
introduce non-legal and socially accepted assessments that function objectively into the process of
applying the law'®. A clause is a norm that requires a specific value or non-legal norm to be taken into
account in the process of applying the law?20,

The names of the general criteria of reference clauses “usually consist of two parts, one of which
defines the type of values, assessments or norms (principles, considerations, interests, goods, etc.) and
the other specifies the sphere of social reality on the basis of which the interpreter identifies the content
of the phrase (social, public, individual, etc.), sometimes with an indication of an axiological formula
(justice, fairness, coexistence) or a factual formula (custom)”?!. The welfare of the child seems to
meet all the criteria necessary for it to be considered a reference clause??, as it expresses only abstract
assessments (values) leading to specific, situation-based evaluative statements —i.e., moral values. The
most important characteristics of such phrases are: semantic vagueness, the evaluative nature of the
extra-legal reference, and the derivation of a specific assessment?3.

The ‘welfare of the child’ in the form of a vague phrase allows for flexible adaptation of the con-
ceptual category to a specific situation and for the protection of the child’s rights to the fullest extent
possible, while taking into account circumstances unknown to the legislator?4,

General clauses are cross-sectoral in nature, which is reflected in the fact that structures of this
type occur in individual branches of law, but they also share many other similarities that break down
the traditional division of the legal system into branches?3.

The welfare of the child is implemented not only as an extra-legal value (a general clause), but also
as a legal value (a legal principle). A legal principle is defined as a norm which, in comparison with
other norms, is fundamental, superior, more general, and protects a particularly valuable good?®. Legal
principles constitute its fundamental assumptions, which express institutional solutions characteristic
of a given system or branch?’. In the context of referring to legal principles understood in this way to

19 RADWANSKI, Z.; ZIELINSKI, M. (2012). In: System Prawa Prywatnego. T. 1. Prawo cywilne — czesé¢ ogélna,
p- 393-394 — as cited in: BIESZCZAD, M. (2019). Dobro dziecka jako klauzula generalna — ustalenie znaczenia pojecia
dobra dziecka w XXI w. Monitor Prawniczy, No. 17, p. 946.

20 LESZCZYNSKI, L.; MARON, G. (2013). Zasady prawa i generalne klauzule odsylajace w operatywnej wyktad-
ni prawa, Annales UMCS Sectio G, Vol. LX, 2, p. 150.

21 LESZCZYNSKI, L. (2023). Klauzule generalne w stosowaniu prawa. Lublin, p. 36; LESZCZYNSKI L. (2016).
Generalne klauzule odsytajace — ujecie teoretycznoprawne, Annales UMCS Sectio G, Vol. LXIIIL, 2, p. 15.

22 L,OPATKIEWICZ, A. (2014). Klauzula generalna dobra dziecka — wsparcie czy przeszkoda w rozwigzywaniu
konfliktow na tle rozwodowym? In: Rozwigzywanie sytuacji konfliktowych w wymiarze jednostkowym i spolecznym,
PLUCINSKA, M. (ed.). Poznan, p. 148.

23 LESZCZYNSKI, L. (1991). Pojecie klauzuli generalnej. Annales UMCS Sectio G, Vol. XXXVIIL, 12, p. 159, 164,
166; LESZCZYNSKI L. (2023). Klauzule generalne w stosowaniu prawa. Lublin, p. 40

2 HANAS, K. (2021). Konstrukcja normatywna ,,dobro dziecka” i jej sadowe stosowanie. Lublin, p. 222; PISAR-
SKA, A. (2023). Pojecie ,,dobra dziecka”. Przeglad wybranych koncepcji. Annales UMCS Sectio J, Vol. XXXVI, 4,
p. 184.

25 SZOT, A. (2016). Klauzula generalna jako ponadgaleziowa konstrukcja systemu prawa. Annales UMCS Sectio G,
Vol. LXIIL 2, p. 292.

26 LESZCZYNSKI, L. (1986). Klauzule generalne w stosowaniu prawa. Lublin, p. 37.

27 WOLTER, A.; IGNATOWICZ, J.; STEFANIUK, K. (2000). Prawo cywilne. Zarys czesci ogélnej. Warsaw, p. 29;
WRONKOWSKA, S. (1972). Sposoby pojmowania ,,zasad prawa” (dyskusja w Komitecie Nauk Prawnych PAN). Par-
stwo i Prawo, No. 10, p. 166-169 — as cited in: DLUGOSZEWSKA, 1. (2012). Przestanki oraz skutki ograniczenia i
pozbawienia wladzy rodzicielskiej. Warszawa, p. 170.
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the general clause, it is essential that the principles should express values adopted by the legislator,
and that these values should underlie more detailed legal regulations®3. L. Leszczynski points out that
the element distinguishing legal principles from general clauses in the context of determining their
content is that the ‘search’ for the content of a principle takes place within the legal system, i.e., within
the framework of values that the legislator specifies ‘more clearly’ and protects through a normative
system, while, in the case of a clause, this search takes place outside the system of legally defined values.
A principle is a ‘complete’ legal norm, while a clause is part of a normative statement?. Therefore, it
is not entirely possible to establish an unambiguous conceptual scope between a legal principle and a
general clause due to the multitude of concepts and divisions of legal principles, and also due to the
fact that the fundamental nature of norms is determined primarily by inconsistent scholarly opinion,
as well as the distinction between rules based on regulations and generally recognised rules, the differ-
entiation between many degrees of generality of legal rules, and the recognition of norms containing
general clauses as legal rules®. It is assumed that the welfare of the child as a principle can also be
taken into account wherever there is no explicit reference to the clause on the welfare of the child3!.

2. The Welfare of the Child as a Value Subject
to be Protected in Civil Proceedings

The welfare of the child permeates various branches of both substantive law (the Family and Guardian-
ship Code3?) and procedural law (the Code of Civil Procedure?3 and other acts to which the provisions
of the Code of Civil Procedure on non-contentious proceedings apply accordingly)3*.

As an overriding value requiring special guarantees from the state, the welfare of the child should
be taken into account whenever a child is a party to civil proceedings or a participant in non-litigious
proceedings3?, but also when the child participates in civil proceedings in other forms, e.g., as a wit-
ness or a person subject to a hearing. The welfare of the child should also be taken into account by the
legislator when creating procedural institutions for the protection of children’s rights.

28 LESZCZYNSKI, L. (2023). Klauzule generalne w stosowaniu prawa. Lublin, p. 54; BODIO, J. (2018). Pojecie
,,dobra dziecka” w postgpowaniu opiekunczym — zarys problematyki. In: Honeste procedere. Ksigga jubileuszowa dedy-
kowana Profesorowi Kazimierzowi Lubiriskiemu. LASKOWSKA-HULISZ, A. (ed.); MAY, J. (ed.), MROWCZYNSKI,
M. (ed.) (2018). Warsaw, p. 72.

29 “The reconstruction of a single norm prescribing the implementation of legal values (principle) or non-legal
values (clause) involves the use of linguistic directives (semantic and syntactic) together with axiological arguments
referring to the axiology of the legal system or (in the basic group of references) to social criteria of a moral, political or
economic nature.” — LESZCZYNSKI, L.; MARON, G. (2013). Zasady prawa i generalne klauzule odsylajace w opera-
tywnej wyktadni prawa, Annales UMCS Sectio G, Vol. LX, 2, p. 157; LESZCZYNSKI, L. (2023). Klauzule generalne w
stosowaniu prawa, Lublin, p. 54.

30 LESZCZYNSKI, L. (2023). Klauzule generalne w stosowaniu prawa. Lublin, p. 57.

31 SEABUSZEWSKI, R. (2020). Dobro dziecka a podziat majatku matzonkow. Przeglgd Sgdowy, No. 7-8, p. 95—
112.

32 Ustawa z 25.02.1964 . — Kodeks rodzinny i opiekuniczy. Dz.U. z 2023.2809 t.j.) / Act of 25 February 1964 — Fam-
ily and Guardianship Code. Journal of Laws of 2023.2809, consolidated text — hereinafter referred to as FGC.

33 Ustawa z 17.11.1964 . — Kodeks postepowania cywilnego. Dz.U. z 2024.1568 t.j.) / Act of 17 November 1964 —
Code of Civil Procedure. Journal of Laws of 2024.1568, consolidated text — hereinafter referred to as CCP.

34 BODIO, J. (2017). Pojecie ,,dobra dziecka” w postepowaniu opiekunczym — zarys problematyki. In: Honeste pro-
cedere. Ksigga jubileuszowa dedykowana Profesorowi Kazimierzowi Lubinskiemu, LASKOWSKA-HULISZ, A. (ed.);
MAY, J, (ed.); MROWCZYNSKI, M. (ed.). Warszawa, p. 68.

35 GLAC, W. (2018). Zasada dobra dziecka w praktyce orzeczniczej polskich sadow. Homo et Societas, No. 3,
p. 110.
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As the ‘welfare of the child’ is the basis for the interpretation of legal acts whose object of pro-
tection is the child?¢, all actions taken on behalf of the child should be aimed at protecting his or her
welfare, regardless of whether it is directly indicated as a general clause in procedural law37 or whether
it results as a legal principle from various procedural solutions aimed at protecting the rights of the
child and his or her empowerment.

The Code of Civil Procedure uses the concept of the welfare of: a child (Article 579! § 3, 5792 § 4,
Article 586 § 4 of the Code of Civil Procedure), a minor (Article 575! of the Code of Civil Procedure),
a person concerned by the proceedings (Article 577 of the Code of Civil Procedure), and a person
subject to parental authority or under guardianship or care (Articles 59812 and 590 of the Code of Civil
Procedure)?®. On the other hand, the Act on the Support and Rehabilitation of Minors®® uses the concept
of the welfare of the minor in Article 3. Although some provisions use legal constructs other than the
welfare of the child, they also apply to children. This is because each of these legal constructs covers a
broader group of entities than children. A person under guardianship, subject to the care of a guardian,
or whose conduct is being investigated, or a person in relation to whom educational, therapeutic or
corrective measures are being taken (minors) may be, in addition to a child, also an adult.

In addition to being explicitly mentioned in the provisions of the Code of Civil Procedure, the
welfare of the child and related concepts also serve as an interpretative guideline in cases where there
is no explicit statutory regulation*. Therefore, it is not only in those provisions which explicitly refer
to the welfare of the child (a minor, a person concerned by the proceedings, a person subject to parental
authority or under guardianship, an underage person) that the court is obliged to care for this welfare.
The welfare of the child is at the core of all provisions on the rights of the child*!, “being the prover-
bial spirit of the law”. At the same time, it is an instrument for interpreting the norms contained in the
Polish Constitution and national law, as well as a guideline for lawmaking and application of law, and
a criterion for assessing decisions in matters concerning children and resolving conflicts of interest
between children and other persons, especially parents*?. Therefore, civil proceedings, guided by the
principle of the welfare of the child, establish legal norms aimed at implementing this value*, not

36 JAWORSKA-WOLYNIAK, M. (2022). Pojecie ,,dobro dziecka” w praktyce funkcjonowania sadow administra-
cyjnych. Acta Universitatis Wratislaviensis, Wroctaw, No. 4141, p. 163.

37 STOJANOWSKA, W. (1999). Dobro dziecka jako instrument wyktadni norm Konwencji o prawach dziecka oraz
prawa polskiego i jako dyrektywa jego stosowania. In: Konwencja o prawach dziecka. Analiza i wyktadnia. SMY CZYN-
SKI, T. (ed.). Poznan, p. 81-109 — as cited in: KUSZTAL, J. (2021). Zasada dobra dziecka w polskim systemie opieki
nad dzieckiem. Studia Paedagogica Ignatiana, Vol. 24, No. 2, p. 90.

38 BODIO, J. (2018). Pojecie ,,dobra dziecka” w postepowaniu opiekunczym — zarys problematyki. In: Honeste pro-
cedere. Ksigga jubileuszowa dedykowana Profesorowi Kazimierzowi Lubinskiemu. LASKOWSKA-HULISZ, A. (ed.);
MAY, J. (ed.); MROWCZYNSKI, M. (ed.). Warsaw, p. 69.

39 Ustawa z dnia 9.06.2022 r. o wspieraniu i resocjalizacji nieletnich. Dz.U. 2024.978 t.j.) /Act of 9 June 2022 on the
Support and Rehabilitation of Minors. Journal of Laws 2024.978, consolidated text.

40 DOLECKI, H. (1983). Ingerencja sqdu opickuiiczego w wykonywanie wladzy rodzicielskiej. Warsaw, p. 38;
MARCINIAK, J. (1975). Tres¢ i sprawowanie opieki nad matoletnim. Warsaw, s. 22; ZIELINSKI, A. (1985). Piecza nad
majatkiem osoby poddanej opiece. Palestra, No. 1, p. 20.

41 MENDECKA, K. (2016). Klauzula dobra dziecka w Konwencji o prawach dziecka i w prawie polskim (wybrane
problemy). Acta Universitatis Lodziensis, Folia Iuridica, No. 77, p. 31.

42 STOJANOWSKA, W. (2000). Dobro dziecka w aspekcie sprawowanej nad nim wiadzy rodzicielskiej. Studia nad
Rodzing, No. 4/1, p. 55, 57; STOJANOWSKA, W. (2018). Dobro dziecka a kolejne nowelizacje Kodeksu rodzinnego i
opiekunczego. lus Matrimoniale, No. 4, p. 41; BARANKIEWICZ, 1.; BOGDANSKA-MACIAK, M.; PERKOWSKA-
-KLEJMAN, A.; ZDUNCZYK, N.; ZUREK, E. (2021). Dobro dziecka w projekcie kodeksu rodzinnego — analiza se-
mantyczna pojecia. Praca Socjalna, No. 6, p. 90.

43 BAFIA, J. (1980). Rola prawa i sadow rodzinnych w realizacji polityki partii i pafistwa na rzecz umacniania
rodziny. Nowe Prawo, No. 1, p. 12; BALCEREK, M. (1988). Migdzynarodowa ochrona dziecka. Warsaw, p. 37-38.
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only when this term is used in specific legal provisions, but also when it regulates entire institutions of
civil proceedings, directly or only indirectly related to the interests of the child, and thus results from
the entirety of these provisions*.

Apart from provisions that explicitly refer to the welfare of the child (Article 579! § 3, Article 586

§ 4, Article 5751, Article 590, Article 577, Article 59812 § 2 of the Code of Civil Procedure), there
are provisions in the Code of Civil Procedure that implement this principle implicitly. It results from:

— Article 7 of the Code of Civil Procedure concerning the possibility for a prosecutor to bring an
action in non-property matters in the field of family law;

— Article 17 point 1 of the Code of Civil Procedure concerning the transfer of the aforementioned
family matters to the jurisdiction of district courts;

— Article 32 of the Code of Civil Procedure concerning alternative local jurisdiction in cases
concerning maintenance claims and the determination of a child’s origin and related claims;

— Article 42 of the Code of Civil Procedure concerning the exclusive territorial jurisdiction of the
court of the claimant’s place of residence in cases concerning the relationship between parents
and children and between the adopter and the adoptee®’;

— Articles 216!-2162 of the Code of Civil Procedure and Article 576 of the Code of Civil Proce-
dure concerning the possibility of hearing a child;

— Article 267 of the Code of Civil Procedure exempting minors under 17 years of age from taking
an oath;

— Article 306 of the Code of Civil Procedure concerning the collection of blood from a minor;

— Article 333 § 1 point 1 of the Code of Civil Procedure introducing the obligation for the court to
automatically grant immediate enforceability to a judgment awarding maintenance (if it awards
maintenance — for instalments payable after the date of filing the claim, and for instalments
payable before the date of filing the claim for a period not exceeding three months);

—  Article 3983 § 2 and Article 4242 of the Code of Civil Procedure, enabling the Ombudsman for
Children to lodge a cassation appeal and an appeal for a declaration of unlawfulness of a final
judgment if the judgment violated the rights of the child*®;

— Article 430 of the Code of Civil Procedure, which prohibits the examination of minors under
the age of thirteen and descendants of the parties under the age of seventeen as witnesses in
matrimonial cases;

— Article 433 of the Code of Civil Procedure, which lists the mandatory elements of the hearing
record (the first item listed is “a statement by the spouses regarding the number, age and sex
of living children”);

44 WINIARZ, J. (1965). Ochrona praw matki, dziecka i rodziny. Warsaw, p. 65; RADWANSKI, Z. (1981). Pojecie
i funkcje ,,dobra dziecka” w polskim prawie rodzinnym i opiekunczym. Studia Cywilistyczne, Vol. 31, p. 6; IGNATO-
WICZ, J. (1985). System prawa rodzinnego i opiekuriczego, cz. I. In: PIATOWSKI, J. ST. (ed.). Ossolineum, p. 1101;
KOSIK, J. (1973). Problem przywrdcenia wiadzy rodzicielskiej w $wietle kodeksu rodzinnego i opiekunczego. Nowe
Prawo, No. 10, p. 1467-1468; STOJANOWSKA, W. (1979). Rozwdd a dobro dziecka. Warsaw, p. 15, 17, DLUGO-
SZEWSKA, 1. (2012). Przestanki oraz skutki ograniczenia i pozbawienia wladzy rodzicielskiej. Warsaw, p. 168; BODIO,
J. (2018). Pojecie ,,dobra dziecka” w postgpowaniu opiekunczym — zarys problematyki. In: Honeste procedere. Ksigga
Jubileuszowa dedykowana Profesorowi Kazimierzowi Lubiniskiemu. LASKOWSKA-HULISZ, A. (ed.); MAY, J. (ed.);
MROWCZYNSKI, M. (ed.). Warsaw, p. 73.

45 JEDREJEK, G. (2018). Zasada ochrony dobra dziecka a postepowanie cywilne. In: Honeste procedere. Ksiega
Jubileuszowa dedykowana Profesorowi Kazimierzowi Lubinskiemu. LASKOWSKA-HULISZ, A. (ed.); MAY J. (ed.);
MROWCZYNSKI, M. (ed.). Warsaw, p. 227.

4 HANAS, K. (2021). Konstrukcja normatywna ,,dobro dziecka” i jej sqdowe stosowanie. Lublin, p. 28.
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— Article 434 of the Code of Civil Procedure concerning the possibility for the court to order a
designated person to conduct a social inquiry in order to determine the conditions in which the
parties’ children live and are raised,

—  Article 453! of the Code of Civil Procedure granting minor parents with limited legal capacity,
if they are over sixteen years of age, legal capacity in cases concerning the determination or
denial of the child’s origin and the determination of the ineffectiveness of the recognition of
paternity;

— Article 509 of the Code of Civil Procedure introducing a lay judge panel in adoption cases*’;

— all general provisions on guardianship proceedings, i.e., Article 568 of the Code of Civil
Procedure (concerning the territorial jurisdiction of the guardianship court), Article 570 of the
Code of Civil Procedure (concerning the possibility of initiating guardianship proceedings ex
officio), Article 570" of the Code of Civil Procedure (concerning the conduct of a social inquiry),
Article 572 of the Code of Civil Procedure (concerning the notification of the guardianship
court of an event justifying the initiation of proceedings ex officio), Article 573 of the Code of
Civil Procedure (concerning the participation of a minor in the proceedings), Article 574 of the
Code of Civil Procedure (concerning the personal appearance of a minor), Article 577 of the
Code of Civil Procedure (allowing the guardianship court to change its decision, even if it is
final, if the welfare of the person concerned so requires), or Article 5792 of the Code of Civil
Procedure (concerning the need to seek an opinion before placing a child in a foster family or
a family-type children’s home)*8, Article 586 § 4 of the Code of Civil Procedure (in which the
‘welfare of the child’ is a prerequisite for seeking the opinion of a specialist institution by a
court adjudicating in adoption cases)*.

Scholars in the field emphasise that, although the provisions of the Code of Civil Procedure do not
contain a central reference to the principle of the best interests of the child, which appears in specific
cases as a premise for a decision, it should be applied when interpreting all provisions of the Code if the
case concerns a child. Therefore, G. Jedrejek believes that, in the event of a conflict between the linguistic
interpretation of a provision and the principle of the welfare of the child, priority should be given to the
latter. Consequently, it is possible to depart from the linguistic interpretation of a procedural provision
if this is in the best interests of the child, as is evident in Article 577 of the Code of Civil Procedure™.

The implementation of the principle of the welfare of the child also results (albeit indirectly) from
non-Code laws to which provisions on non-litigious proceedings apply, i.e., from:

— Articles 23a, 25 and 32 of the Act on the Professions of Physician and Dentist’! concerning

consent to the treatment of a minor or his or her participation in a medical experiment;

47 JEDREJEK, G. (2018). Zasada ochrony dobra dziecka a postepowanie cywilne. In: Honeste procedere. Ksiega
Jubileuszowa dedykowana Profesorowi Kazimierzowi Lubinskiemu. LASKOWSKA-HULISZ, A. (ed.); MAY, J. (ed.);
MROWCZYNSKI, M. (ed.). Warsaw, p. 227.

48 BODIO, J. (2018). Pojecie ,,dobra dziecka” w postepowaniu opiekunczym — zarys problematyki. In: Honeste pro-
cedere. Ksigga jubileuszowa dedykowana Profesorowi Kazimierzowi Lubinskiemu. LASKOWSKA-HULISZ, A. (ed.);
MAY, J. (ed.); MROWCZYNSKI, M. (ed.). Warsaw, p. 73.

49 HANAS, K. (2021). Konstrukcja normatywna ,,dobro dziecka” i jej sqdowe stosowanie. Lublin, p. 26.

50 Article 577 of the Code of Civil Procedure does not apply only if its application has been excluded by a specific
provision, such as Articles 561, 583, 584 and 593 of the Code of Civil Procedure — JEDREJEK, G. (2018). Zasada ochrony
dobra dziecka a postgpowanie cywilne. In: Honeste procedere. Ksiega jubileuszowa dedykowana Profesorowi Kazimierzo-
wi Lubiriskiemu, LASKOWSKA-HULISZ, A. (ed.); MAY, I. (ed.); MROWCZYNSKI, M. (ed.). Warsaw, p. 231.

S Ustawa z 5.12.1996 r. 0 zawodach lekarza i lekarza dentysty. Dz.U. 2024.1287 t.j. / Act of 5 December 1996 on
the Professions of Physician and Dentist. Journal of Laws 2024.1287, consolidated text.
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— Articles 4, 131, 15, 23, 30a, 37, 40, 40* and 42! of the Act on Upbringing in Sobriety and
Counteracting Alcoholism®? concerning: conducting preventive information and education
activities and training activities in the field of solving alcohol problems, counteracting drug
addiction and behavioural addictions, as well as activities aimed at providing meals to chil-
dren participating in extracurricular care, educational and sociotherapeutic programmes; the
prohibition of advertising, promotion, sale and serving of alcoholic beverages to minors;
assistance to children of alcohol-addicted persons; compulsory treatment of minors addicted
to alcohol staying in correctional facilities and shelters for minors; conducting a social inquiry
by a court-appointed guardian to determine the circumstances indicating alcohol abuse by an
alcoholic, including their behaviour towards minors; admitting minors to sobering-up stations,
institutions and detention by the police and release from these institutions;

—  Articles 10, 22, 29, 30, 582 and 59 of the Act on Counteracting Drug Addiction> concerning:
conducting preventive information, education and training activities in the field of solving drug
addiction problems, in particular for children and young people, including sports and recreational
activities for students, as well as activities aimed at providing meals for children participating in
extracurricular care, educational and sociotherapeutic programmes; compulsory treatment and
rehabilitation of minors addicted to drugs; introduction of sanctions for providing intoxicating
agents, psychotropic substances or new psychoactive substances to minors or persuading them
to use such agents or substances;

— Articles 4, 7, 10b, 21-23, 38 of the Mental Health Protection Act> concerning: preventive
measures in the field of mental health protection of minors; provision of education, remedial
and educational classes and rehabilitation for mentally disabled children and young people;
cooperation between the Ombudsman for Patients’ Rights in Psychiatric Hospitals and the
Ombudsman for Children’s Rights; subjecting a minor to a psychiatric examination and compul-
sory admission to a psychiatric hospital or nursing home; judicial control over the compulsory
placement of a minor in a psychiatric hospital;

— Article 4a Section 4 of the Act on Family Planning, Protection of the Human Foetus and Con-
ditions for the Admissibility of Termination of Pregnancy> concerning: cooperation between
central-government and local-government authorities and churches, religious associations and
social organisations in the adoption of children; consent of a minor to termination of pregnancy;

— Articles 4, 5, and 12 of the Act on the Collection, Storage, and Transplantation of Cells, Tissues,
and Organs®® concerning: the conditions for the admissibility of the collection of tissues, cells
and organs from a living donor; consent to the collection of bone marrow or haematopoietic
cells from peripheral blood from a minor’7;

52 Ustawa z 26.10.1982 . 0 wychowaniu w trzezwosci i przeciwdzialaniu alkoholizmowi. Dz. U. 2023.2151 t.j. / Act
0of 26 October 1982 on Sobriety Education and Counteracting Alcoholism. Journal of Laws 2023.2151, consolidated text.

53 Ustawa z 29.07.2005 r. o przeciwdziataniu narkomanii. Dz.U. 2023.1939 t.j. / Act of 29 July 2005 on Counteract-
ing Drug Addiction. Journal of Laws 2023.1939, consolidated text.

54 Ustawa z 19.08.1994r. 0 ochronie zdrowia psychicznego. Dz.U. 2024.917 t.j. / Act of 19 August 1994 on Mental
Health Protection. Journal of Laws 2024.917, consolidated text.

35 Ustawa z 7.01.1993 1. 0 planowaniu rodziny, ochronie ptodu ludzkiego i warunkach dopuszczalno$ci przerywania
cigzy. Dz.U. 2022.1575 t.j. / Act of 7 January 1993 On Family Planning, Protection of the Human Foetus and Conditions
for the Admissibility of Abortion. Journal of Laws 2022.1575, consolidated text.

56 Ustawa z 1.07.2005t. o pobieraniu, przechowywaniu i przeszczepianiu komorek, tkanek i narzgdéow. Dz.U.
2023.1185 t.j. / Act of 1 July 2005 on the Collection, Storage and Transplantation of Cells, Tissues and Organs. Journal of
Laws 2023.1185, consolidated text.

57 BODIO, J. (2018). Pojecie ,,dobra dziecka™ w postepowaniu opiekuficzym — zarys problematyki. In: Honeste pro-
cedere. Ksiega jubileuszowa dedykowana Profesorowi Kazimierzowi Lubinskiemu. LASKOWSKA-HULISZ, A.; (ed.),
MAY, J. (ed.); MROWCZYNSKI, M. (ed.). Warsaw, p. 74.
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— Articles 3, 4, 6-22,23-24,27, 29, 32, 34, 35-36, 39 in conjunction with Articles 38, 42-51, 57,
62, 64, 65,70, 79, 80, 81, 92, 143, 145, 148153, 286 of the Act on the Support and Rehabilita-
tion of Minors®® concerning: the standardisation of the principle of the welfare of the minor; the
obligation to prevent the demoralisation of minors; the use of measures to prevent the demoral-
isation of minors and their commission of criminal offences; the jurisdiction of the family court;
the appropriate application of the provisions of the Code of Civil Procedure on guardianship
proceedings (non-litigious); the principle of holding hearings behind closed doors; the right of
minors to inspect case files and their exclusion; the supervision of the family court over the activ-
ities of the Police and Border Guard; the establishment of minors as “parties to the proceedings’
and determining their rights; appointing a legal representative for the minor; applying temporary
measures and detention to the minor; mediation; hearing and questioning the minor; conducting a
social inquiry; obtaining the opinion of a team of court specialists or a juvenile shelter; examina-
tion of the minor’s mental health; the possibility for the minor to appeal against the decision and
exemption of the minor from the obligation to comply with the formal requirements of appeals
lodged by him or her in person; prohibition of reformatio in peius against the minor; the minor’s
obligations in enforcement proceedings; supervision by the family judge over the enforcement
of decisions; the possibility of changing or revoking educational measures by the family court;
the minor’s obligation to behave in a certain way; determining the manner in which the court
supervises the performance of the obligations imposed on the minor’s parents (guardians).

In each of these cases, when making a decision regarding a child, the court must be guided by the
child’s welfare>.

Summary

The protection of children’s rights has a specific and visible impact on the functioning of the entire
legal system whose main premise is the requirement to take into account the ‘welfare of the child’ in
the process of law-making and law enforcement (in the course of establishing facts, legal findings,
and in the justification of judgments)®?. The criterion of the ‘welfare of the child’ is protected in civil
proceedings both as a dominant and an independent value and as an accessory value complementing
the value of the family, motherhood or parenthood. In cases directly concerning the legal situation of
a child, the ‘welfare of the child’ should be the basic criterion for interpretation and decision-making,
while in cases indirectly concerning the situation of a child, the ‘welfare of the child’ reinforces or
corrects the interpretation of legal provisions®!.

The implementation of the principle of the welfare of the child does not only cover those regulations
in which this term is used expressis verbis, but it results from the existence of many provisions which
constitute a manifestation of a more generally formulated norm of conduct®?. The welfare of the child

58 Ustawa z dnia 9.06.2022 1. 0 wspieraniu i resocjalizacji nieletnich. Dz.U. 2024.978 t.j. / Act of 9 June 2022 on the
Support and Rehabilitation of Minors. Journal of Laws 2024.978, consolidated text.

59 SOKOLOWSKI, T. (1987). Wiadza rodzicielska nad dorastajgcym dzieckiem. Poznan, p. 13.

60 BLICHARZ, J. (2021). Ochrona praw dziecka na tle Konstytucji RP z 1997 roku — ramy normatywne. Przeglgd
Prawa i Administracji CXX VI, Wroctaw, No. 4072, p. 15; HANAS, K. (2021). Konstrukcja normatywna ,,dobro dziec-
ka” i jej sqdowe stosowanie. Lublin, p. 220.

61 HANAS, K. (2021). Konstrukcja normatywna ,,dobro dziecka” i jej sqdowe stosowanie. Lublin, p. 203-204, 221.

62 LUKASIEWICZ, R., (2019). Dobro dziecka a interesy innych podmiotéw w polskiej regulacji prawnej przyspo-
sobienia. Warsaw, Lex, Chapter I1.
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should therefore be taken into account when applying any legal provision relating to the situation of
the child as an overriding good®. This is the result of a broad interpretation of the principle of the
welfare of the child®*, which determines the shape of various institutional solutions. This principle
should be an instrument for interpreting norms and a guideline for creating and applying law, as well
as a criterion for assessing decisions in matters concerning children and resolving conflicts of interest
between children and other persons®.

The ‘saturation’ of the provisions of an entire legal act (e.g., the Code of Civil Procedure) with
criteria derived from the ‘welfare of the child’ clause also occurs when the clause is not expressly stated
in its initial provisions but appears in many different legal institutions®. The introduction of a general
‘welfare of the child’ clause into a specific legal provision, as well as the application of the principle
of the welfare of the child within various procedural institutions, allows the court, within the limits
provided for by law, to make decisions that it considers optimal in the specific situation of the child®,
taking into account a positive assessment of the child’s situation from the perspective of the social
hierarchy of values. The social hierarchy of values should be the source of social norms according to
which the concept of the welfare of the child should be assessed in a specific case%s.

The welfare of the child as a premise for a court decision is examined in each specific case, while
taking into account individual circumstances®. The use of the clause of the welfare of the child allows,
on a case-by-case basis, to find the optimal solution, while taking into account both the individual
characteristics of the child, his or her specific situation, and the actual possibilities available’0. The
presence of general clauses increases judicial discretion, allowing for an individual assessment of
each individual case and making the law more flexible in its application, which avoids overly frequent
normative changes. The clauses thus promote legal stability and evolutionary — rather than revolu-
tionary — changes’!.

63 STOJANOWSKA, W. (2000). Dobro dziecka w aspekcie sprawowanej nad nim wladzy rodzicielskiej. Studia nad
Rodzing, No. 1, p. 55.

64 ZYZNOWSKI, T. (2013). Kodeks postepowania cywilnego. Komentarz, vol. 3, Artykuty 506-729. In: DOLECKI,
H. (ed.); WISNIEWSKI, T. (ed.). Warsaw, p. 824.

05 STOJANOWSKA, W. (2000). Wiadza rodzicielska pozamatzenskiego i rozwiedzionego ojca. Studium socjolo-
giczno-prawne. Warsaw, p. 32; cf. Supreme Court resolution (7) of 5 November 1945, I C 110/45, OSNC 1946/3, item
47; Supreme Court resolution of 26 April 1952, C Prez. 498/51, OSNC 1952/1, item 1; Constitutional Tribunal judgment
of 28 April 2003, K 18/02, OTK ZU 2003/4, item 32; BODIO, J. (2018). Pojecie ,,dobra dziecka” w postgpowaniu opie-
kufczym — zarys problematyki. In: Honeste procedere. Ksigga jubileuszowa dedykowana Profesorowi Kazimierzowi
Lubirskiemu, LASKOWSKA-HULISZ, A. (ed.); MAY, J. (ed.); MROWCZYNSKI, M. (ed.). Warsaw, p. 74.

66 Cf. LESZCZYNSKI, L. (2023). Klauzule generalne w stosowaniu prawa. Lublin, p. 89.

67 DOLECKI, H. (1983). Ingerencja sqdu opiekuriczego w wykonywaie wladzy rodzicielskiej. Warsaw, p. 38-39;
BODIO, J. (2018). Pojecie ,,dobra dziecka” w postgpowaniu opiekunczym — zarys problematyki. In: Honeste procedere.
Ksiega jubileuszowa dedykowana Profesorowi Kazimierzowi Lubinskiemu. LASKOWSKA-HULISZ, A. (ed.); MAY, J.
(ed.); MROWCZYNSKI, M. (ed.). Warsaw, p. 74.

68 BIESZCZAD, M. (2019). Dobro dziecka jako klauzula generalna — ustalenie znaczenia pojecia dobra dziecka
w XXI w. Monitor Prawniczy, No. 17, p. 950; WOJTASZEK-MIK, E. (2022). Dobro dziecka a odmowa jego wydania
na podstawie art. 13 ust. 1 lit. b Konwencji haskiej dotyczacej cywilnych aspektow uprowadzenia dziecka za granice.
Prawo w Dziataniu, No. 50, p. 52-53.

% When interpreting legal provisions in the interests of children, courts refer to the welfare of the child in their
justifications — SLABUSZEWSKI, R. (2020). Dobro dziecka a podziat majatku matzonkow. Przeglgd Sqdowy, No. 7-8,
p. 95-112.

70 RADWANSKI, Z. (1981). Pojecie i funkcja ,,dobra dziecka” w polskim prawie rodzinnym i opiekuficzym. Studia
Cywilistyczne, No. 31, p. 21.

7l AMIELANCZYK, K. (2016). W poszukiwaniu antycznej genezy klauzul generalnych, czyli o wartosciach i war-
tosciowaniu w prawie rzymskim. Annales UMCS Sectio G, Vol. LXIII, 2, p. 28.
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Therefore, among the provisions of the Code and other regulations, there are provisions that directly
refer to the welfare of the child, but also those in which this concept does not appear, and yet there is no
doubt that they serve to promote the welfare of the child’2. This trend in civil proceedings is reflected
in the content of general provisions concerning guardianship proceedings, provisions which aim to
empower the child and grant them the status of a party to the proceedings or a participant in non-liti-
gious proceedings, provisions granting the child’s legal capacity, making the performance of certain
acts conditional on the consent of the minor, implementing the right to hear the child, or provisions
introducing protection for children appearing as witnesses.
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