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The right to be heard in Polish civil proceedings (both judicial and non-judicial) is one of the procedural rights of the child. 
It derives from the Constitution of the Republic of Poland, the Code of Civil Procedure, the Family and Guardianship 
Code, and international law. There is a debate in academic circles on several issues concerning the hearing of a child 
in civil proceedings. The first point of contention is the scope of cases in which a child may be heard; the second is the 
purpose of hearing the child; the third is whether hearing the child is mandatory or optional; and the fourth is what the 
procedural consequences are if the court fails to hear the child. The aim of this article is to resolve these contentious issues 
on the basis of views expressed in academic literature and case law.
Keywords: the right to hear, the child, civil proceedings, litigation, non-contentious proceedings, the child’s procedural 
rights.

Vaiko teisė būti išklausytam Lenkijos civiliniame procese

Joanna Bodio 
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Vaiko teisė būti išklausytam Lenkijos civiliniame procese (tiek teisminiame, tiek neteisminiame) yra viena iš vaiko pro-
cesinių teisių. Ji kyla iš Lenkijos Respublikos Konstitucijos, Civilinio proceso kodekso, Šeimos ir globos kodekso bei 
tarptautinės teisės. Akademiniuose sluoksniuose diskutuojama keliais klausimais, susijusiais su vaiko teise būti išklausytam 
civiliniame procese. Pirmasis ginčytinas klausimas yra bylų, kuriose vaikas gali būti išklausytas, apimtis; antrasis – vaiko 
išklausymo tikslas; trečiasis – vaiko išklausymas yra privalomas ar neprivalomas; ir ketvirtasis – kokie yra procesiniai 
padariniai, jei teismas neišklauso vaiko. Šio straipsnio tikslas – išspręsti šiuos ginčytinus klausimus remiantis akademinėje 
literatūroje ir teismų praktikoje išreikštomis nuomonėmis.
Pagrindiniai žodžiai: vaiko teisė būti išklausytam, vaikas, civilinis procesas, bylinėjimasis, ne ginčo teisenos procesas, 
vaiko procesinės teisės.
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Introduction

The right to be heard in Polish civil proceedings (both in litigation and non-contentious proceedings) 
is one of the procedural rights of the child. A procedural right is understood as the ability to exercise 
one’s procedural rights, which is not, as a rule, linked to any obligations on the part of the other party 
to the proceedings or other participants in non-contentious proceedings, but to the court’s obligation 
to ensure the exercise of those rights (e.g., the right to express an opinion or to appeal against an un-
favourable court ruling)1. The need to establish regulations that grant children procedural rights and 
facilitate their exercise stems not only from the Constitution of the Republic of Poland (Articles 32, 45 
and 73(2) of the Constitution of the Republic of Poland), the provisions of the Code of Civil Procedure 
or non-Code statutes, but also from international regulations. The right of the child to be heard in civil 
proceedings is one of the key elements of the protection of children’s rights within the legal systems 
of the United Nations, the Council of Europe and the European Union. International standards relating 
to the right of the child to be heard include, in particular: the Convention on the Rights of the Child2, 
the Charter of Fundamental Rights of the European Union3, the European Convention on the Exercise 
of Children’s Rights4, and the Council of Europe’s guidelines on child-friendly justice5. The Brussels 
IIa Regulation also recognises the child’s right to be heard as a fundamental human right6.

The right to be heard thus gives effect to the norms of international law. International law distin-
guishes between the right to hold one’s own views and the right to express those views (Article 19 of 
the 1948 UN Universal Declaration of Human Rights7, Article 19 of the International Covenant on Civil 
and Political Rights8, Article 10 of the European Convention for the Protection of Human Rights and 

1	 BODIO, Joanna (2019). Status dziecka jako uczestnika postępowania nieprocesowego, Warsaw, 400. .
2	 Konwencja o prawach dziecka przyjętej przez Zgromadzenie Ogólne Narodów Zjednoczonych 20.11.1989  r. 

(Dz.U. z 1991 r. Nr 120, poz. 526 ze zm), dalej jako: KPD / The Convention on the Rights of the Child, adopted by the 
United Nations General Assembly on 20 November 1989 (Journal of Laws of 1991, No. 120, item 526, as amended), 
hereinafter referred to as: CRC.

3	 Karta Praw Podstawowych Unii Europejskiej z dnia 30 marca 2010, 2016/C 202/01 (Wersja skonsolidowana 
Dz.Urz. UE C 202 z 2016 r., s. 389), hereinafter referred to as: KPPUE / Charter of Fundamental Rights of the European 
Union of 30 March 2010, 2016/C 202/01 (Consolidated version, OJ EU C 202, 2016, p. 389), hereinafter referred to as: 
CFREU.

4	 Europejska konwencja o wykonywaniu praw dzieci, sporządzona w Strasburgu 25.01.1996 r. (Dz.U. z 2000 r. 
Nr 107, poz. 1128), dalej jako: EKWPD / The European Convention on the Exercise of Children’s Rights, drawn up in 
Strasbourg on 25 January 1996 (Journal of Laws of 2000, No. 107, item 1128), hereinafter referred to as: EECCR.

5	 Wytyczne Komitetu Ministrów Rady Europy w sprawie wymiaru sprawiedliwości przyjaznego dzieciom, przy-
jęte wraz z uzasadnieniem 17 listopada 2010  r., Monografia nr 5, https://rm.coe.int/16806b7c62 (dostęp: 2.4.2026), 
hereinafter referred to as: Wytyczne KMRE/ Guidelines of the Committee of Ministers of the Council of Europe on 
child-friendly justice, adopted together with the explanatory memorandum on 17 November 2010, Monograph No. 5, 
https://rm.coe.int/16806b7c62 (accessed 2 April 2026), hereinafter referred to as: CoM Guidelines; FLAGA-GIERU-
SZYŃSKA, Kinga (2025). Prawo dziecka do wysłuchania w sprawach cywilnych – wybrane problemy w perspektywie 
europejskiej i uniwersalnej, Europejski Przegląd Sądowy, 9, 4

6	 CIEŚLIŃSKI, Marcin [in:] Kodeks postępowania cywilnego. Komentarz, (ed.) P. Rylski/ A. Olaś, Legalis 2025, 
art. 2161 of the Code of Civil Procedure, note A.1.

7	 Powszechna Deklaracja Praw Człowieka ONZ uchwalona 10 grudnia 1948 r., przyjęta i proklamowana rezolucja 
Zgromadzenia Ogólnego ONZ 217 A (III); https://amnesty.org.pl/wp-content/uploads/2016/04/Powszechna_Deklarac-
ja_Praw_Czlowieka.pdf. (dostęp: 1.04.2026 r.) / The United Nations Universal Declaration of Human Rights, adopted 
on 10 December 1948, adopted and proclaimed by UN General Assembly Resolution 217 A (III); https://amnesty.org.pl/
wp-content/uploads/2016/04/Powszechna_Deklaracja_Praw_Czlowieka.pdf. (accessed: 1 April 2026).

8	 Międzynarodowy Pakt Praw Obywatelskich i Politycznych otwarty do podpisu w Nowym Jorku dnia 19 grudnia 
1966 r. (Dz.U. 1977 nr 38 poz. 167), dalej jako: MPPOiP / The International Covenant on Civil and Political Rights, opened 
for signature in New York on 19 December 1966 (Journal of Laws 1977, No. 38, item 167), hereinafter referred to as: ICCPR.
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Fundamental Freedoms9), the right to express one’s position (Article 3 of the European Convention 
on the Exercise of Children’s Rights, Recommendation No. R (84)4 on parental responsibility10), the 
right to express one’s views (Article 24 of the Charter of Fundamental Rights of the European Union), 
and the right to be heard (Article 12 of the Convention on the Rights of the Child)11.

In accordance with Article 12(2) of the Convention on the Rights of the Child, a child should be 
given the opportunity to be heard, either directly or through a legal representative, in any judicial 
proceedings affecting him or her. Similar provisions are contained in the Recommendation of the 
Committee of Ministers of the Council of Europe on parental responsibility, which states that the 
competent authority responsible for deciding on parental responsibility or its exercise, where the 
fundamental interests of the child are at stake, should take the child’s views into account, provided 
that the child’s level of maturity so permits12. The Convention on the Rights of the Child sets out the 
means of realising the child’s right to express their views, on the understanding that these are subject 
to national rules in this regard13.

The European Convention on the Exercise of Children’s Rights guarantees children the right to be 
informed about proceedings pending before the court that concern them, the opportunity to express 
their own views (Article 3 of the Convention), the right to request the appointment of an independent 
representative to act on their behalf (Article 4 of the ECHR14), the right to request the presence of 
selected persons during court proceedings, the right to be informed of the possible consequences 
of their position and of the possible consequences of any decision15, and the right to exercise all or 

9	 Konwencja o ochronie praw człowieka i podstawowych wolności, sporządzona w Rzymie dnia 4 listopada 1950 r. 
(Dz.U. nr 61, poz. 284), dalej jako: EKPC / The Convention for the Protection of Human Rights and Fundamental Free-
doms, drawn up in Rome on 4 November 1950 (Journal of Laws No. 61, item 284), hereinafter referred to as: the ECHR.

10	 Recommendation No. R (84) 4 of the Committee of Ministers of the Council of Europe of 28 February 1984 on 
parental responsibility. In the annex to this recommendation, one of the principles (No. 3) sets out the need to consult 
the child, in accordance with their maturity, on decisions regarding the allocation of parental responsibility. However, 
Principle 3 of the recommendation does not require the child’s views to be sought in all cases. Obtaining such an opinion 
is necessary when the competent authority is to make a decision concerning the child’s best interests, provided that the 
child’s level of maturity allows them to understand the nature of the issue and that doing so will not be detrimental to 
their welfare. The question of the child’s capacity to appear in court and to take procedural steps should be determined 
by domestic law – the text of the recommendation is available at: SAFJAN Marek (ed.), (1994). Standardy prawne Rady 
Europy. Teksty i Komentarze, vol. 1, Prawo rodzinne, Warsaw, 201–204; BORKOWSKA, Karolina (2011). Prawo dziec-
ka do wypowiedzi w prawie międzynarodowym i krajowym, Rodzina i Prawo, 19, 67–76.

11	 BORKOWSKA, Karolina (2011). Prawo dziecka do wypowiedzi w prawie międzynarodowym i krajowym, Ro-
dzina i Prawo, 19, 67–76; BODIO, Joanna (2019). Status dziecka jako uczestnika postępowania nieprocesowego, War-
saw, 407.

12	 GUDOWSKI, Jacek (2016). [in:] Kodeks postępowania cywilnego. Komentarz, vol. 4, Postępowanie rozpoznawcze. 
Postępowanie zabezpieczające, (ed.) ERECIŃSKI, Tadeusz, LEX, art. 514 CCP, no. 9 and art. 576 CP, no. 8; SIEDLECKI, 
Władysław (1973.) [in:] POLICZKIEWICZ, Jan and SIEDLECKI, Władysław and WENGEREK, Edmund, Postępowanie 
nieprocesowe, Warsaw, 67; WEITZ, Karol (2016). [in:] Kodeks postępowania cywilnego. Komentarz, vol. 2, Postępowanie 
rozpoznawcze, (ed.) ERECIŃSKI, Tadeusz, LEX, art. 2161 CCP, no 1; Supreme Court ruling of 15 December 1998, I CKN 
1122/98, OSNC 1999/6, item 119; BODIO, Joanna (2019). Status dziecka jako uczestnika postępowania nieprocesowego, 
Warsaw, 407.

13	 SAS, Róża (2017). Instytucja wysłuchania dziecka w postępowaniu cywilnym, [in:] Prawo małżeńskie i jego 
relacje z innymi gałęziami prawa, Olsztyn, 55, [online] https://wpia.uwm.edu.pl/czasopisma/sites/default/files/uploads/
KPP-Monografie/6/53-61.pdf (accessed on: 2 April 2026).

14	 The right set out in Article 4 of the ECHR applies to a child only in family proceedings concerning them in which, 
under domestic law, they have the status of a party or participant— RYNG, Andrzej and ZEGADŁO, Robert, (2007), 
Europejska konwencja o wykonywaniu praw dzieci a prawo polskie, Rodzina i Prawo, 1, 42.

15	 BORKOWSKA, Karolina (2011). Prawo dziecka do wypowiedzi w prawie międzynarodowym i krajowym, Ro-
dzina i Prawo,19, 67–76.

https://wpia.uwm.edu.pl/czasopisma/sites/default/files/uploads/KPP-Monografie/6/53-61.pdf
https://wpia.uwm.edu.pl/czasopisma/sites/default/files/uploads/KPP-Monografie/6/53-61.pdf
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some of the rights of a party in such proceedings (Article 5 of the ECHR). The court should safeguard 
these rights16.

Although the provisions contained in this Convention do not constitute rules suitable for direct 
application17, they do constitute a set of guiding recommendations establishing a specific standard 
that should be maintained in the area of judicial protection for minors. By granting the child specific 
procedural rights, the Convention on the Exercise of Children’s Rights has facilitated the exercise of 
the child’s substantive rights and ensured that the child is no longer merely an ‘object’ of proceedings, 
but also begins to participate in them – even if the child cannot be a party to the proceedings or a 
participant in non-contentious proceedings18.

The legal measures provided for in Polish legislation allow children to exercise their rights, al-
though they do not guarantee minors all the procedural rights granted to them by the Convention in all 
pending proceedings. Nevertheless, a significant proportion of the provisions of Polish law meet the 
requirements of the Convention, and from the perspective of the child’s position in court or in non-con-
tentious proceedings, they are even more favourable to the child19. An illustration of these provisions 
is, for instance, the obligation for the child to participate in person in guardianship cases (unless, on 
an exception basis, the court, pursuant to Article 573 § 2 of the Code of Civil Procedure, restricts or 
rules out the child’s participation in the proceedings), the right to be heard (Articles 216(1), 216(2) 
and 576 § 2 of the Code of Civil Procedure), the child’s right to appeal against decisions (Article 573 
of the Code of Civil Procedure) or the right to appoint a legal representative in situations where the 
child cannot be represented by their parents due to a conflict of interest (Article 99 of the Family and 
Guardianship Code in conjunction with Article 98 § 2 and 3 of the Family and Guardianship Code)20.

One of the most important procedural rights, which constitutes one aspect of the principle of equality 
of the parties in litigation and of participants in non-contentious proceedings, is the right to be heard21. 
Pursuant to Article 72(3) of the Constitution of the Republic of Poland, a child has the right to be heard 
when their rights are being determined, and their views must be taken into account as far as possible. 
The right to be heard, which forms part of the right to a properly conducted proceeding, constitutes the 
substance of the right to a court of law referred to in Article 45(1) of the Constitution of the Republic 

16	 BODIO, Joanna (2019). Status dziecka jako uczestnika postępowania nieprocesowego, Warsaw, 405.
17	 RYNG, Andrzej and ZEGADŁO, Robert (2007). Europejska konwencja o wykonywaniu praw dzieci a prawo 

polskie, Rodzina i Prawo, 1, 40.
18	 RYNG, Andrzej and ZEGADŁO, Robert (2007). Europejska konwencja o wykonywaniu praw dzieci a prawo 

polskie, Rodzina i Prawo, 1, 48–49.
19	 RYNG, Andrzej and ZEGADŁO, Robert (2007). Europejska konwencja o wykonywaniu praw dzieci a prawo 

polskie, Rodzina i Prawo, 1, 43.
20	 RYNG, Andrzej and ZEGADŁO, Robert (2007). Europejska konwencja o wykonywaniu praw dzieci a prawo 

polskie, Rodzina i Prawo, 1, 43–44; BODIO, Joanna (2019). Status dziecka jako uczestnika postępowania nieproceso-
wego, Warsaw, 406.

21	 SAWCZUK, Mieczysław (1997). Naruszenie prawa do wysłuchania podstawą skargi konstytucyjnej, Annales 
UMCS, vol. XLIV, sectio G, 108; SAWCZUK, Mieczysław (2005). Prawo do sądu, prawo do wysłuchania wartością 
nadrzędną [in:] Wielka encyklopedia prawa, (ed.) HOŁYST, Brunon, Warsaw, 733; SOBKOWSKI, Józef (1998). Istota 
prawa do wysłuchania przez sąd uczestnika postępowania nieprocesowego w RFN [in:] Symbolae Vitoldo Broniewicz 
dedicatae. Księga pamiątkowa ku czci Witolda Broniewicza, (ed.) MARCINIAK, Andrzej, Łódź, 386; OSOWY, Piotr 
(2001). Normy procesowego prawa administracyjnego jako gwarancje ochrony praw obywatela – na przykładzie prawa 
strony do czynnego udziału w postępowaniu [in:] Jednostka wobec działań administracji publicznej, (ed.) URA, Elż-
bieta, Rzeszów, 356; OSOWY, Piotr (2000). Problemy dotyczące dostosowania polskiego prawa sądowego cywilnego 
do prawa europejskiego – ochrona praw i wolności na przykładzie prawa do sądu, Rejent, 2, 89; ŁAZARSKA, Aneta 
(2012). Rzetelny proces cywilny, Warsaw, 487–488; KALLAUS, Andrzej (2015). Udział osoby małoletniej w postępo-
waniu opiekuńczym, Poznań, 99.
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of Poland22. A child possesses both passive rights (such as the right to be informed) and active rights 
(such as the right to be heard, which is closely linked to the right to a fair trial). Since a child has legal 
capacity and the capacity to be a party in judicial proceedings, they must be equipped with the means 
to protect these rights in court. The Polish Constitution that is in force in Poland guarantees the right 
to a fair trial, which is not limited to adults. The constitutional right to a fair trial is not merely a matter 
of bringing a child’s case before a court for consideration, but it should enable the child to present their 
case – only then does the child become a party to the proceedings, rather than its subject23.

Guided by these principles, the legislature amended Articles 2161 and 2162 of the Code of Civil 
Procedure and Article 576(2) and (3) of the Code of Civil Procedure relating to the hearing of a child. 
The hearing of a child in the Code of Civil Procedure is regulated separately for contentious proceedings 
in Articles 216(1) and 216(2) of the Code of Civil Procedure and for non-contentious proceedings in 
Article 576(2) and (3) of the Code of Civil Procedure24. Hearing a child in Polish civil proceedings is 
closely linked to the substantive law provisions introduced into the Family and Guardianship Code, 
which require the child’s views to be taken into account in important matters concerning the child’s 
person or property (Article 95 § 4 of the Family and Guardianship Code)25. It is generally accepted in 
legal scholarship that a request for a court to hear the case cannot be granted without first considering 
the arguments of the party seeking legal protection26.

A child can only exercise their right to be heard if they are aware that this right exists. Without 
adequate information about their rights, the evidence gathered, and the course of the proceedings, the 
child who is a party to litigation or a participant in non-litigious proceedings cannot effectively exercise 
their right to be heard27. For this reason, the information rights falling within the scope of the right 
to be heard include: informing the parties and participants in the proceedings of their rights relating 
to the exercise of the right to be heard (in particular, under Article 5 of the Code of Civil Procedure), 
thus ensuring that they have access to the case file and the possibility of obtaining copies, extracts or 
summaries from that file (Article 9 of the Code of Civil Procedure), as well as ensuring that the parties 
and participants may personally take part in specific proceedings during the course of the proceedings 
(Article 149 of the Code of Civil Procedure)28.

22	 WEITZ, Karol (2011). Związanie sądu granicami żądania w procesie cywilnym [in:] Aurea praxis aurea theoria. Księ-
ga pamiątkowa ku czci Profesora Tadeusza Erecińskiego, vol. 1, (ed.) GUDOWSKI, Jacek, WEITZ, Karol, Warsaw, 682.

23	 CIEŚLIŃSKI, Marcin (2024). Praktyka sądowa w zakresie wysłuchania dziecka, Warsaw, 9.
24	 CIEŚLIŃSKI, Marcin (2024). Praktyka sądowa w zakresie wysłuchania dziecka, Warsaw, 7.
25	 CIEŚLIŃSKI, Marcin (2015). Praktyka sądowa wysłuchiwania małoletnich w postępowaniach cywilnych w kon-

tekście idei przyjaznego wysłuchiwania dziecka (komunikat o wynikach badania), Prawo w Działaniu 24, 221.
26	 CZESZEJKO-SOCHACKI, Zdzisław (1997). Prawo do sądu w świetle Konstytucji Rzeczypospolitej Polskiej 

(ogólna charakterystyka), Państwo i Prawo, 11–12, 93; PASTUSZKO, Radosław (2003). Prawo do wysłuchania w postępo-
waniu sądowym a obowiązek wyjaśniająco-doradczy notariusza, Rejent, 5, 103; KALLAUS, Andrzej (2015). Udział osoby 
małoletniej w postępowaniu opiekuńczym, Poznań, 97–98; MORAWSKA, Elżbieta Hanna (2007). Ochrona praw dziecka 
w świetle art. 72 Konstytucji RP. Uwagi na tle orzecznictwa Trybunału Konstytucyjnego, Kwartalnik Prawa Prywatnego, 
4, 143; BODIO, Joanna (2019). Status dziecka jako uczestnika postępowania nieprocesowego, Warsaw, 408.

27	 FLAGA-GIERUSZYŃSKA, Kinga (2017). Prawo do wysłuchania w postępowaniu egzekucyjnym – wybrane 
zagadnienia [in:] Honeste procedere. Księga jubileuszowa dedykowana Profesorowi Kazimierzowi Lubińskiemu, (ed.) 
LASKOWSKA-HULISZ Agnieszka and MAY Joanna and MRÓWCZYŃSKI Marek, Warsaw, 578–579.

28	 FLAGA-GIERUSZYŃSKA, Kinga (2017). Prawo do wysłuchania w postępowaniu egzekucyjnym – wybrane 
zagadnienia [in:] Honeste procedere. Księga jubileuszowa dedykowana Profesorowi Kazimierzowi Lubińskiemu, (ed.) 
LASKOWSKA-HULISZ, Agnieszka and MAY, Joanna and MRÓWCZYŃSKI, Marek, Warsaw, 578–579; SAWCZUK, 
Mieczysław (2000). Konstytucyjne idee prawa sądowego cywilnego, Problemy Egzekucji, 7, 1213; OSAJDA, Konrad 
(2010). Zasada sprawiedliwości proceduralnej w orzecznictwie Trybunału Konstytucyjnego [in:] Orzecznictwo Trybuna-
łu Konstytucyjnego a Kodeks postępowania cywilnego: materiały Ogólnopolskiego Zjazdu Katedr i Zakładów Postępo-
wania Cywilnego, Serock k. Warszawy, 24–26 września 2009 r., (ed.) ERECIŃSKI, Tadeusz and WEITZ, Karol, Warsaw, 
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Hearing the child is therefore an expression of the principle of directness, and it provides an 
opportunity to reveal any irregularities or abuses in relation to the child, which allows for the proper 
protection of their rights29 throughout the entire civil proceedings. The possibility of hearing the child 
applies from the moment when proceedings are initiated until a substantive decision is issued in the 
case. This obligation also applies after an appeal has been lodged30.

There is a debate in legal scholarship on several issues concerning the hearing of a child in civil pro-
ceedings. The first point of contention is the scope of cases in which a child may be heard; the second is 
the purpose of hearing the child; the third is whether hearing the child is mandatory or optional; and the 
fourth is what the procedural consequences are if the court fails to hear the child. The aim of this article 
is to resolve these contentious issues on the basis of views expressed in academic literature and case law.

1. The Scope of Cases in which a Child must be Heard

Article 72(3) of the Constitution of the Republic of Poland requires that a minor be heard “in the course 
of determining the child’s rights”, but does not specify the types of cases in which they must be heard31. 
However, such distinctions are made in the provisions of the Code of Civil Procedure.

In proceedings under Article 216(1) § 1 of the Code of Civil Procedure, the court shall hear a 
minor in cases concerning them if their mental development, state of health and degree of maturity so 
permit. If the child refuses to participate in the hearing before the court, the court shall refrain from 
conducting the hearing.

Despite the wording of this provision, the scope of cases in which a child is heard remains a matter 
of dispute among legal scholars. Some authors consider that, in proceedings, a child is subject to a 
hearing only in cases concerning the child’s person, i.e. in non-property cases32, while others argue 

436; WENGEREK, Edmund, Zasada równości stron w procesie cywilnym, Państwo i Prawo, 11, 790; ERECIŃSKI, Ta-
deusz and WEITZ, Karol (2010). Prawda i równość stron w postępowaniu cywilnym a orzecznictwo Trybunału Konstytu-
cyjnego [in:] Orzecznictwo Trybunału Konstytucyjnego a Kodeks postępowania cywilnego. Materiały Ogólnopolskiego 
Zjazdu Katedr i Zakładów Postępowania Cywilnego. Serock k. Warszawy 24–26 września 2009 r., (ed.) ERECIŃSKI, 
Tadeusz and WEITZ, Karol, Warsaw, 50; ŁAZARSKA, Aneta (2012). Rzetelny proces cywilny, Warsaw, 490; WEITZ, 
Karol (2011). Związanie sądu granicami żądania w procesie cywilnym [in:] Aurea praxis aurea theoria. Księga pamiąt-
kowa ku czci Profesora Tadeusza Erecińskiego, vol. 1, (ed.) GUDOWSKI, Jacek and WEITZ, Karol, Warsaw, 682; GÓ-
RA-BŁASZCZYKOWSKA, Agnieszka (2008). Zasada równości stron w procesie cywilnym, Warsaw, 86–87, 225–226, 
327; BODIO, Joanna (2019). Status dziecka jako uczestnika postępowania nieprocesowego, Warsaw, 408.

29	 CIEŚLIŃSKI, Marcin (2017). Stanowisko sędziów na temat wysłuchiwania małoletnich w postępowaniu cy-
wilnym, Prawo w Działaniu, 29, 147; GARDZIEL, Monika Katarzyna (2022). Prawo dziecka do wyrażania własnych 
poglądów, Przegląd Sądowy, 7–8, 116.

30	 KALLAUS, Andrzej (2015). Udział osoby małoletniej w postępowaniu opiekuńczym, Poznań, 100; BODIO, Jo-
anna (2019). Status dziecka jako uczestnika postępowania nieprocesowego, Warsaw, 409.

31	 ZAJĄCZKOWSKA, Joanna (2013). Głos dziecka na wokandzie – o instytucji wysłuchania małoletniego, Pale-
stra, 7–8, 600

32	 ZIELIŃSKI, Andrzej and FLAGA-GIERUSZYŃSKA, Kinga (2025). [in:] Kodeks postępowania cywilnego. Ko-
mentarz, (ed.) ZIELIŃSKI, Andrzej and FLAGA-GIERUSZYŃSKA Kinga, Warszawa, Legalis, art. 2161 CCP, No. 3; 
CIEŚLIŃSKI, Marcin (2025). [in:] Kodeks postępowania cywilnego. Komentarz, (ed.) RYLSKI Piotr and OLAŚ, Andr-
zej, Legalis, art. 2161 CCP, No. 5; GÓROWSKI, Jan (2019). [in:] Kodeks postępowania cywilnego. Vol. II. Komentarz. 
Art. 2051–42412, (ed.) MARCINIAK, Andrzej, Warsaw, Legalis, art. 2161 CCP., No. 2; RUDKOWSKA, Aleksandra 
(2025). [in:] Kodeks postępowania cywilnego. Komentarz aktualizowany. Art. 1–505(39). Vol. I, (ed.) PIASKOWSKA 
Olga Maria, Lex/el art. 2161 CCP, No. 2; SAS, Róża (2017). Instytucja wysłuchania dziecka w postępowaniu cywilnym, 
[in:] Prawo małżeńskie i jego relacje z innymi gałęziami prawa, Olsztyn, 55, [online] https://wpia.uwm.edu.pl/czaso-
pisma/sites/default/files/uploads/KPP-Monografie/6/53-61.pdf (accessed on: 2 April 2026; STEFAŃSKA, Ewa (2022). 
[in:] Kodeks postępowania cywilnego. Komentarz aktualizowany. Tom I. Art. 1-477(16), (ed.) MANOWSKA, Małgor-
zata, Lex/el., art. 2161 CCP., No. 2; WEITZ, Karol (2016). [in:] Kodeks postępowania cywilnego. Komentarz. Vol. II. 

https://wpia.uwm.edu.pl/czasopisma/sites/default/files/uploads/KPP-Monografie/6/53-61.pdf
https://wpia.uwm.edu.pl/czasopisma/sites/default/files/uploads/KPP-Monografie/6/53-61.pdf
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that the legislature has not specified the type of cases to which the provision applies, and therefore 
hold that a minor child should be heard not only in non-property matters but also in property matters 
concerning them33.

Supporters of the second position point out that the placement of Article 216(1) of the Code of 
Civil Procedure within procedural law allows for the assumption that it applies in all cases concerning 
a child that are examined in litigation (and not only in separate proceedings), as well as, pursuant to 
Article 13 § 2 of the Code of Civil Procedure, in non-contentious proceedings34. At the same time, they 
point out that “the restriction of the obligation to hear a child in contentious matters solely to property 
matters is not supported not only by the linguistic interpretation of Article 216(1) of the Code of Civil 
Procedure but also by the systemic interpretation, since neither the Constitution of the Republic of 
Poland nor the Convention on the Rights of the Child contains restrictions regarding the matters in 
which a minor must be heard”35.

However, the first of the positions indicated is the correct one, as supported precisely by the 
systemic and linguistic interpretation. The linguistic interpretation of Article 216(1) of the Code of 
Civil Procedure clearly indicates that, in proceedings, a child is to be heard in non-property matters 
concerning them. This wording narrows the scope of application of the institution of hearing a minor 
to cases relating to the determination of the child’s non-property rights; consequently, property matters, 
and above all maintenance cases, do not fall within the scope of proceedings in which the institution 
of hearing a minor is applied36.

The non-property matters referred to in Article 216(1) of the Code of Civil Procedure include, for 
example, matrimonial cases concerning parental authority, cases concerning divorce, legal separation 
and annulment of marriage, as well as cases concerning a child’s parentage, the declaration of the 
invalidity of an acknowledgement of paternity, or the termination of an adoption (Articles 425 and 
453 of the Code of Civil Procedure)37. Article 216(1) § 1 of the Code of Civil Procedure is therefore 
a general provision, and it formally applies to any case concerning a minor child38.

Postępowanie rozpoznawcze, (ed.) ERECIŃSKI, Tadeusz, Warsaw, Lex, art. 2161 CCP, No. 4; ZAJĄCZKOWSKA, 
Joanna (2013). Głos dziecka na wokandzie – o instytucji wysłuchania małoletniego, Palestra, 7-8, 58-67.

33	 RUDKOWSKA-ZĄBCZYK, Ewa and RODZIEWICZ, Piotr (2025) [in:] Kodeks postępowania cywilnego. Ko-
mentarz, (ed.) MARSZAŁKOWSKA-KRZEŚ, Elwira and GIL, Izabela, Legalis, art. 2161 CCP, No. 1; PIETRUSZEW-
SKA, Anna and ZARUCZYŃSKA, Angelika (2023), Wysłuchanie małoletniego w postępowaniu cywilnym. Refleksje 
de lege lata i de lege ferenda, Ars Iuridica, 2, 145; TELENGA, Przemysław (2017). [in:] Kodeks postępowania cywilne-
go. Tom I. Komentarz do art. 1-729, (ed.) JAKUBECKI, Andrzej, Warsaw, Lex art. 2161 CCP., No. 2.

34	 However, they draw attention to the wording of Article 576(2) of the Code of Civil Procedure – RUDKOWS-
KA-ZĄBCZYK, Ewa and RODZIEWICZ, Piotr (2025). [in:] Kodeks postępowania cywilnego. Komentarz, (ed.) MAR-
SZAŁKOWSKA-KRZEŚ Elwira and GIL, Izabela, Legalis, art. 2161 CCP, No. 3.

35	 TELENGA, Przemysław (2017). [in:] Kodeks postępowania cywilnego. Tom I. Komentarz do art. 1-729, (ed.) JA-
KUBECKI, Andrzej, Warszawa, Lex art. 2161 CCP, No. 2; PIETRUSZEWSKA, Anna and ZARUCZYŃSKA, Angelika 
(2023), Wysłuchanie małoletniego w postępowaniu cywilnym. Refleksje de lege lata i de lege ferenda, Ars Iuridica, 2, 145.

36	 CIEŚLIŃSKI, Marcin (2025). [in:] Kodeks postępowania cywilnego. Komentarz, (ed.) RYLSKI, Piotr and OLAŚ, 
Andrzej, Legalis, art. 2161 CCP., No. 41; WYBRAŃCZYK, Daniela (2020). Instytucja wysłuchania małoletniego przed 
sądem w sprawach go dotyczących, Zeszyty Prawnicze BAS, 2, 53.

37	 WEITZ, Karol (2016). [in:] Kodeks postępowania cywilnego. Komentarz, Vol. 2, LEX, art. 2161 CCP, No. 4; 
CIEŚLIŃSKI, Marcin (2016). Wysłuchanie dziecka w procesie cywilnym (art. 216(1) k.p.c.), Przegląd Sądowy, 6, 65; 
ZIELIŃSKI, Andrzej and FLAGA-GIERUSZYŃSKA, Kinga (2025). [in:] Kodeks postępowania cywilnego. Komentarz, 
(ed.) ZIELIŃSKI, Andrzej and FLAGA-GIERUSZYŃSKA, Kinga, Warsaw, Legalis, art. 2161 CCP, No. 3; CIEŚLIŃSKI, 
Marcin (2025). [in:] Kodeks postępowania cywilnego. Komentarz, (ed.) RYLSKI, Piotr and OLAŚ, Andrzej, Legalis, art. 
2161 CCP, No. 43

38	 WEITZ, Karol (2016). [in:] Kodeks postępowania cywilnego. Komentarz. Tom II. Postępowanie rozpoznawcze, 
(ed.) ERECIŃSKI, Tadeusz, Warsaw, Lex, art. 2161 CCP, No. 4; WYBRAŃCZYK, Daniela (2020). Instytucja wysłucha-
nia małoletniego przed sądem w sprawach go dotyczących, Zeszyty Prawnicze BAS, 2, 51.
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This view is also supported by a systemic interpretation, i.e., the content of the provisions gov-
erning non-contentious proceedings, and, above all, Article 576 § 2 of the Code of Civil Procedure39. 
Unlike in litigation, in non-contentious proceedings, a child is heard in family and guardianship cases 
concerning the child’s person or property (Article 576 § 2 of the Code of Civil Procedure), and thus 
these are both property and non-property cases40. In practice, pursuant to Article 576 § 2 of the Code 
of Civil Procedure, courts hear the child primarily in cases concerning: the removal of a child from 
an unauthorised person41, the restriction, deprivation, restoration or suspension of parental authority, 
adoption, establishing contact with the child, amending a divorce judgment in terms of parental author-
ity or the minor’s place of residence, amending a decision concerning parental authority, establishing 
guardianship, placing a child in a foster family, dissolving a foster family, deciding on matters of 
significance to the child in the absence of agreement between the parents, for permission to carry out 
acts exceeding the scope of ordinary management of the child’s property, for the removal of a child 
subject to parental authority, for permission for a minor girl to enter into marriage, for permission to 
issue a passport to a child, to determine the validity of admitting a child to a psychiatric hospital, to 
issue orders in guardianship matters, to order contact with the child and impose a financial penalty for 
failure to comply with such an order, to administer the child’s property42.

In non-contentious proceedings, the scope of cases in which a child is to be heard therefore pri-
marily covers matters decided in guardianship proceedings. It is accepted that in cases heard in other 
types of non-contentious proceedings, a child is to be heard only if they are a party to the proceedings. 
The hearing of a party to non-contentious proceedings is governed by the general provision of Article 
514 § 1 of the Code of Civil Procedure and specific provisions, e.g., Article 547 of the Code of Civil 
Procedure (in cases concerning incapacitation), or Article 561 § 3 of the Code of Civil Procedure (in 
cases concerning permission for a woman under the age of 18 to marry)43.

It follows from the wording of Article 576 § 2 of the Code of Civil Procedure and Article 216(1) 
of the Code of Civil Procedure that, had the legislature intended to extend the hearing of a child in 
proceedings to matters concerning the child’s property, it would have stated this expressly in Article 
216(1) of the Code of Civil Procedure, just as it did in Article 576 § 2 of the Code of Civil Procedure 
by extending the scope to matters concerning the child’s person and property44.

At the same time, it should be noted that both Article 216(1) of the Code of Civil Procedure and 
Article 576 § 2 of the Code of Civil Procedure narrow the scope of cases in light of international legal 
instruments which require the hearing of a minor in all cases and in every proceeding concerning the 
child (Article 12 of the Convention on the Rights of the Child, Articles 1 and 3 of the Optional Protocol 
to the Convention on the Rights of the Child). The same applies to the Constitution of the Republic of 

39	 GÓROWSKI, Jan (2019). [in:] Kodeks postępowania cywilnego. Tom II. Komentarz. Art. 2051–42412, (ed.) 
MARCINIAK, Andrzej, Warsaw, Legalis, art. 2161 CCP, No. 2.

40	 GUDOWSKI, Jacek (2016). [in:] Kodeks postepowania cywilnego. Komentarz, vol. 4, LEX, art. 576 CCP, No. 12; 
CIEŚLIŃSKI, Marcin, (2012). Wysłuchanie dziecka w procesie cywilnym (art. 2161 k.p.c.), Przegląd Sądowy 6, 64–65.

41	 Jak zorganizować wysłuchanie dziecka w trybie art. 2161 i 576 § 2 k.p.c., 2, [online] https://edukacja.fdds.pl/
pluginfile.php/92815/mod_resource/content/2/wysluchanie-dziecka-w-trybie-216-FDDS-2017_broszura.pdf (accessed 
on: 20 May 2026).

42	 CIEŚLIŃSKI, Marcin (2015). Praktyka sądowa wysłuchiwania małoletnich w  postępowaniach cywilnych 
w kontekście idei przyjaznego wysłuchiwania dziecka (komunikat o wynikach badania), Prawo w Działaniu, 14, 225; 
BODIO, Joanna (2019). Status dziecka jako uczestnika postępowania nieprocesowego, Warsaw, 411..

43	 BODIO, Joanna (2019). Status dziecka jako uczestnika postępowania nieprocesowego, Warsaw, 411..
44	 MUSZYŃSKA, Agnieszka (2018). Wysłuchanie dziecka przez sąd w trybie art. 2161 Kodeksu postępowania 

cywilnego / Hearing a child by the court according to the procedure of Article 2161 of the Civil Code, Studia Prawnicze 
i Administracyjne 23,14.

https://edukacja.fdds.pl/pluginfile.php/92815/mod_resource/content/2/wysluchanie-dziecka-w-trybie-216-FDDS-2017_broszura.pdf
https://edukacja.fdds.pl/pluginfile.php/92815/mod_resource/content/2/wysluchanie-dziecka-w-trybie-216-FDDS-2017_broszura.pdf
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Poland, which, whilst requiring a child to be heard in the course of determining their rights (Article 
72(3) of the Constitution of the Republic of Poland)45, does not distinguish between the types of cases.

2. The Purpose of Hearing a Child in Civil Proceedings

The obligation to hear a child applies regardless of whether the child is a party to the proceedings or 
a participant in non-contentious proceedings, or is not. Ensuring that a child is given the opportunity 
to be heard in proceedings concerning them does not, in itself, confer upon them the status of a party 
or a participant in the proceedings46. Hearing a child cannot therefore serve as a basis for concluding 
that they have acquired the status of a party or a participant in non-contentious proceedings (even if 
the hearing is mandatory). The right of a child to act personally in proceedings is therefore a right 
that goes further than the right to be heard. In practice, hearing a child before a court is the realisation 
of their right to a fair trial, taking the form of a procedural act which, in many cases, replaces the 
actual possibility for a minor to act in ‘their own’ case as a party or a participant in non-contentious 
proceedings. Hearing the child is not a substitute for ‘participation’ in court proceedings, but rather a 
procedure enabling the child’s views to be ascertained in matters concerning their person or property47.

In cases heard in court proceedings, a child does not, as a rule, have the status of a party (with the 
exception, for example, of maintenance cases, in which, however, due to the financial nature of the 
matter, children are not heard, or cases concerning the determination of a child’s parentage where the 
child’s father is a minor – aged 17). The minor’s right to be heard is therefore, as a rule, not linked to 
their participation as a party; consequently, the minor’s right to be heard in civil proceedings does not 
translate into the child’s right to obtain information about the case and matters of importance to them 
in proceedings concerning their person. Article 216(1) of the Code of Civil Procedure does not grant 
the child the right to obtain information about the case in which they have been heard48.

The right to be heard grants the child the status of an individual possessing human rights, their 
own views and a sense of dignity49. However, this is not a right to decide for oneself, but a right to 
participate in the decision-making process50. Consequently, the question arises as to how the hearing 
of a child should be understood in the light of current legal provisions. After all, the purpose of hear-
ing a child who is a party to proceedings or a participant in non-contentious proceedings is different 
from that when the child does not have such a status, or when the child participates in non-contentious 
proceedings as a witness51.

Hearing the parties (pursuant to Article 299 of the Code of Civil Procedure) or participants in 
non-litigious proceedings (pursuant to Article 514 § 1 of the Code of Civil Procedure) is understood 

45	 ZAJĄCZKOWSKA, Joanna (2013). Głos dziecka na wokandzie – o instytucji wysłuchania małoletniego, Pale-
stra 7–8, 58–67.

46	 Supreme Court ruling of 16 December 1997, III CZP 63/97, OSNC 1998/6, item 108; BODIO J. (2019), Status 
dziecka jako uczestnika postępowania nieprocesowego, Warsaw, p. 411.

47	 CIEŚLIŃSKI, Marcin (2021). Sądowe wysłuchanie dziecka a stanowisko jego rodziców, Przegląd Sądowy, 1, 47.
48	 CIEŚLIŃSKI, Marcin (2025). [in:] Kodeks postępowania cywilnego. Komentarz, (ed.) RYLSKI, Piotr and OLAŚ, 

Andrzej, Legalis, art. 2161 CCP, No. 9–10.
49	 BORKOWSKA, Karolina (2014). Prawo dziecka do wypowiedzi w sprawach rozpoznawanych przez sąd rodzin-

ny, Warsaw, 18.
50	 ŁOPATKA, Adam (2020). Dziecko – jego prawa człowieka, Warsaw, 70; BODIO, Joanna (2019). Status dziecka 

jako uczestnika postępowania nieprocesowego, Warsaw, 411–412.
51	 BODIO, Joanna (2019), Status dziecka jako uczestnika postępowania nieprocesowego, Warsaw, 412.
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to mean enabling them to provide explanations or make statements52, obtaining from them a statement 
of their claims and the circumstances on which the issuance and content of the decision depend (e.g., 
regarding the need to take evidence, the means of evidence, or the parties involved in the case)53, as 
well as enabling them to submit motions and objections54. By being heard, the child is treated as a 
party to civil proceedings who has the right to shape the proceedings, the right to present their claims 
and evidence in support thereof55, to take notes, the right to inspect the case files56, and to participate 
in the hearing57. Hearing a child who is a party to the proceedings or a participant in non-contentious 
proceedings thus ensures that they have effective access to the courts and the opportunity to express 
their views and defend their interests58.

In addressing the question of the purpose of a hearing as a procedural step, some authors point to 
its immediate effect (namely, ascertaining the participant’s position and other circumstances relevant 
to the decision) and its fundamental effect, which is the issuance of a decision that takes into account 
the participants’ relevant submissions. From this perspective, this institution differs little from the 
informative hearing of the parties to proceedings set out in Article 212 § 1 of the Code of Civil Pro-
cedure. The party or participant in non-contentious proceedings being heard is treated merely as a 
source of information for the court regarding the factual circumstances of the case59. Apart from the 

52	 ULIASZ, Marcin (2008). Kodeks postępowania cywilnego. Komentarz, Legalis, art. 514 CCP, No. 4.
53	 KUNICKI, Ireneusz (2016). [in:] Kodeks postępowania cywilnego, t. 1, Komentarz, Art. 1-729, (ed.) GÓRA-BŁASZ-

CZYKOWSKA, Agnieszka, Legalis, art. 514 CCP, No. 9; REJDAK, Monika (2018). [in:] Kodeks postępowania cywilnego. 
Komentarz, vol. 2, Art. 367–729, (ed.) MARCINIAK, Andrzej, PIASECKI, Kazimierz, Legalis, art. 514 CCP, No. II 2.

54	 GÓRA-BŁASZCZYKOWSKA, Agnieszka (2008). Zasada równości stron w procesie cywilnym, Warsaw, 87. 
KALLAUS, Andrzej (2015). Udział osoby małoletniej w postępowaniu opiekuńczym, Poznań, 99.

55	 FLAGA-GIERUSZYŃSKA, Kinga (2017). Prawo do wysłuchania w postępowaniu egzekucyjnym – wybrane 
zagadnienia [in:] Honeste procedere. Księga jubileuszowa dedykowana Profesorowi Kazimierzowi Lubińskiemu, (ed.) 
LASKOWSKA-HULISZ, Agnieszka, MAY, Joanna and MRÓWCZYŃSKI, Marek, Warsaw, p. 578.

56	 ŁAZARSKA, Aneta (2012). Rzetelny proces cywilny, Warsaw, 484–485; MANOWSKA, Małgorzata (1999). Za-
sada prawdy materialnej w świetle nowelizacji kodeksu postępowania cywilnego, Prawo Spółek, 12, 49.

57	 SAWCZUK, Mieczysław (1997). Naruszenie podstawowych praw człowieka (na przykładzie naruszenia prawa 
do wysłuchania) [in:] Prawa i wolności obywatelskie w procesie transformacji ustrojowej, (ed.) ZIĘBA-ZAŁUCKA, 
Halina, Rzeszów, 50; KALLAUS, Andrzej (2015). Udział osoby małoletniej w  postępowaniu opiekuńczym, Poznań, 
99; SAWCZUK, Mieczysław (2000). Konstytucyjne idee prawa sądowego [in:] Konstytucyjny ustrój państwa. Księga 
jubileuszowa profesora Wiesława Skrzydły, (ed.) BOJARSKI, Tadeusz, GDULEWICZ, Ewa and SZRENIAWSKI, Jan, 
Lublin, 1213; OSAJDA, Konrad (2010). Zasada sprawiedliwości proceduralnej w orzecznictwie Trybunału Konstytu-
cyjnego [in:] Orzecznictwo Trybunału Konstytucyjnego a Kodeks postępowania cywilnego: materiały Ogólnopolskiego 
Zjazdu Katedr i Zakładów Postępowania Cywilnego, Serock k. Warszawy, 24–26 września 2009 r., (ed.) ERECIŃSKI, 
Tadeusz, and WEITZ, Karol, Warsaw, 436; WENGEREK, Edmund (1955). Zasada równości stron w procesie cywilnym, 
Państwo i Prawo, 11, 790; ERECIŃSKI, Tadeusz and WEITZ, Karol, (2010), Prawda i równość stron w postępowaniu 
cywilnym a orzecznictwo Trybunału Konstytucyjnego [in:] Orzecznictwo Trybunału Konstytucyjnego a Kodeks postępo-
wania cywilnego. Materiały Ogólnopolskiego Zjazdu Katedr i Zakładów Postępowania Cywilnego. Serock k. Warszawy 
24–26 września 2009 r., (ed.) T. ERECIŃSKI, K. WEITZ, Warsaw, 2010, 50; WEITZ, Karol, (2011), Związanie sądu 
granicami żądania w procesie cywilnym [in:] Aurea praxis aurea theoria. Księga pamiątkowa ku czci Profesora Tade-
usza Erecińskiego, t. 1, (ed.) GUDOWSKI, Jacek and WEITZ, Karol, Warsaw, 682; GÓRA-BŁASZCZYKOWSKA, 
Agnieszka (2008). Zasada równości stron w procesie cywilnym, Warsaw, 86–87, 225–226; ŁAZARSKA, Aneta (2012). 
Rzetelny proces cywilny, Warsaw, 490.

58	 WENGEREK, Edmund (1955). Zasada równości stron w procesie cywilnym, Państwo i Prawo, 11, 789.
59	 SADOWSKA, Justyna (2017). Wysłuchanie przez sąd opiekuńczy małoletniego kandydata na dawcę szpiku 

lub komórek krwiotwórczych krwi obwodowej, Rejent, 8, 33–48; GÓRA-BŁASZCZYKOWSKA, Agnieszka (2013). 
[in:] Kodeks postępowania cywilnego, vol. 3, Komentarz. Art. 506-729, (ed.) DOLECKI, Henryk and WIŚNIEWSKI, 
Tadeusz, LEX, art. 514 CCP, No. 1; SOBKOWSKI, Józef (1998). Istota prawa do wysłuchania przez sąd uczestnika 
postępowania nieprocesowego w RFN [in:] Symbolae Vitoldo Broniewicz dedicatae. Księga pamiątkowa ku czci Witolda 
Broniewicza, (ed.) MARCINIAK, Andrzej, Łódź, 394–395.
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fact that a child’s hearing is, in essence, similar in nature to an informative hearing of the parties, it 
also aims to ensure the effective protection of the individual’s interests and best reflects the essence 
of the hearing as an aspect of the principle of equality of the parties/participants in non-contentious 
proceedings60.

Other authors note that the function of a hearing is similar to that of evidence (including evidence 
from the examination of a witness), as it serves to enable the court to gather information on the facts 
forming the factual basis of the case and, consequently, may determine the content of the ruling61. 
Unlike giving evidence as a witness, however, a hearing is not focused on a factual account, but, rather, 
on the presentation of assessments62. In particular, it is not subject to the penalty of criminal liability 
for giving false evidence63. A hearing differs from statements made at a trial in that there is no element 
of cross-examination, i.e., responding directly to other claims (including opposing ones) raised by the 
parties to the proceedings64.

A hearing is therefore not a means of evidence, as neither the manner in which it is conducted nor 
the location of the provisions governing hearings indicate that the legislature intended it to constitute 
evidence. However, when establishing the facts, the court takes into account not only the evidence 
but also the hearing65. Furthermore, the placement of Article 216(1) of the Code of Civil Procedure 
amongst the provisions on the hearing indicates that the legislature did not intend to classify the hearing 
as evidence. This is supported by the fact that only the court obtains information from the child, and 
not the parties to the proceedings. This is because, as a rule, the hearing is not conducted in the same 
way as any other means of evidence, as the parties do not participate in its conduct66. Most authors 
therefore consider that the hearing of a child in civil proceedings is not a procedural act aimed at 
obtaining evidence in the case, as it is not directed at establishing facts, but rather at ascertaining the 

60	 GÓRA-BŁASZCZYKOWSKA, Agnieszka (2013). [in:] Kodeks postępowania cywilnego. Komentarz, vol. 3, 
LEX, art. 514 CCP, No. 1; GÓRA-BŁASZCZYKOWSKA, Agnieszka (2008). Zasada równości stron w procesie cywil-
nym, Warsaw, 72; Supreme Court ruling of 16 September 1966, II CR 183/66, OSNCP 1967/2, item 37; Supreme Court 
ruling of 20 February 1990, IV CZ 29/90, LEX No. 9014, grounds for the Supreme Court ruling of 27 June 1968, I CR 
239/68, OSNCP 1969/3, item 57, and the ruling of 25 September 1975, III CRN 222/75, LEX No. 7755.

61	 MARKIEWICZ, Krystian (2010). Dowodzenie w postępowaniu nieprocesowym [in:] Dowody w postępowaniu 
cywilnym, (ed.) BŁASZCZAK, Łukasz and MARKIEWICZ, Krystian and RUDKOWSKA-ZĄBCZYK Ewa, Warsaw, 
342; SŁYK, Jarzy (2015). Aspekty prawne wysłuchania dziecka w postępowaniu cywilnym, Dziecko krzywdzone. Teo-
ria, badania, praktyka, 4, 23.

62	 CIEŚLIŃSKI, Marcin (2012). Wysłuchanie dziecka w procesie cywilnym (art. 2161 k.p.c.), Przegląd Sądowy, 6, 68.
63	 SIEDLECKI, Władysław and ŚWIEBODA, Zdzisław (2001). Postępowanie nieprocesowe, Warsaw, 73; REJ-

DAK, Monika. (2016). [w:] Kodeks postępowania cywilnego. Komentarz, (ed.) MARCINIAK, Andrzej, Legalis, art. 514 
CCP, No. II 4.

64	 SIEDLECKI, Władysław (1988). Postępowanie nieprocesowe, Warsaw, 69; SIEDLECKI, Władysław (1987). 
[in:] System prawa procesowego cywilnego, t. 2, Postępowanie rozpoznawcze przed sądami pierwszej instancji, (ed.) RE-
SICH, Zbigniew, Ossolineum, 645; HAAK, Henryk (2002). Ochrona prawna udzielana przez sąd opiekuńczy, Toruń, 
243; HAAK, Henryk (1996). Przysposobienie. Komentarz, Toruń, 63; HAAK, Henryk (1995). Władza rodzicielska. 
Komentarz, Toruń, 209, 254; TUREK, Anna and TUREK, Jan (2008). Czynności „nieprocesowe” sądu w sprawach ro-
dzinnych, Palestra, 7–8, 79; TUREK, Jan and TUREK, Anna (2006). Rozpoznawanie spraw rodzinnych w postępowaniu 
nieprocesowym [in:] Księga pamiątkowa z okazji 10-lecia Wydziału Zamiejscowego Nauk Prawnych i Ekonomicznych 
Katolickiego Uniwersytetu Lubelskiego Jana Pawła II w Tomaszowie Lubelskim, (ed.) GUZ, Tadeusz, PAŁUBSKA, 
Maria and KUĆ, Małgorzata, Lublin, 231.

65	 CIEŚLIŃSKI, Marcin (2024). Praktyka sądowa w zakresie wysłuchania dziecka, Warsaw, 8.
66	 CIEŚLIŃSKI, Marcin (2025). [in:] Kodeks postępowania cywilnego. Komentarz, (ed.) RYLSKI, Piotr and OLAŚ, 

Andrzej, Legalis 2025, art. 2161 CCP, No. 17.
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child’s position on the matter concerning them. For this reason, it should take the form of a conversation 
with the minor, conducted under appropriate conditions67.

Although hearing a child is not a form of evidence, it is undoubtedly a source of information for 
the court regarding facts relevant to the case68. For this reason, it is described in legal literature as “an 
auxiliary procedural mechanism of a technical and procedural nature, serving to enable the court to 
obtain the explanations and factual statements it requires to resolve the case”69. Thus, the hearing is a 
procedural institution whose purpose is to establish a fact (the child’s views and reasonable wishes) and 
is similar in nature to the presentation of an opinion to the court, the binding force of which is limited 
by the conditions set out in Article 216(1) of the Code of Civil Procedure. In a sense, it resembles 
the presentation of a view relevant to the case as in Article 63 of the Code of Civil Procedure70. The 
hearing may therefore provide the court with information relevant to assessing, for example, whether 
adoption and its form will be in the child’s best interests, which is of decisive importance in determining 
whether adoption may be ordered (Article 114 § 1 of the Family and Guardianship Code)71, or whether 
a particular person should be appointed as the minor’s guardian, or how to arrange the child’s contact 
with their parents72, or what the child’s relationship with their parents is73 and with which parent the 
child wishes to live following their divorce74. Therefore, when hearing the child, the court should take 
their views into account. Although the court is not obliged to act in accordance with the child’s opinion, 
it is nevertheless required to consider the arguments put forward by the child75 and should address 
them when deciding the case76. Where a child – having regard to the circumstances of the case, their 
mental development, state of health and level of maturity – expresses reasonable wishes concerning 
themselves (or their property), the court not only may but actually must take these into account77. This 

67	 FLAGA-GIERUSZYŃSKA, Kinga (2025). [in:] Kodeks postępowania cywilnego. Komentarz, (ed.) FLAGA-
GIERUSZYŃSKA, Kinga and ZIELIŃSKI, Andrzej, Warsaw, Legalis, art. 2162CCP, No. 1; RUDKOWSKA-ZĄBCZYK, 
Ewa and RODZIEWICZ, Piotr (2025). [in:] Kodeks postępowania cywilnego. Komentarz, (ed.) MARSZAŁKOWSKA-
KRZEŚ, Elwira and GIL, Izabela, Legalis, art. 2161 CCP, No. 2.

68	 CIEŚLIŃSKI, Marcin (2025). [in:] Kodeks postępowania cywilnego. Komentarz, (ed.) RYLSKI, Piotr and OLAŚ, 
Andrzej, Legalis, art. 2161 CCP, No. 18.

69	 MARKIEWICZ, Krystian (2010). Dowodzenie w postępowaniu nieprocesowym [in:] Dowody w postępowaniu 
cywilnym, (ed.) BŁASZCZAK, Łukasz, MARKIEWICZ, Krystian and RUDKOWSKA-ZĄBCZYK, Ewa, Warsaw, 342; 
SŁYK, Jerzy (2015). Aspekty prawne wysłuchania dziecka w postępowaniu cywilnym, Dziecko krzywdzone. Teoria, 
badania, praktyka, 4, 24.

70	 CIEŚLIŃSKI, Marcin (2025). [in:] Kodeks postępowania cywilnego. Komentarz, (ed.) RYLSKI, Piotr and OLAŚ, 
Andrzej, Legalis, art. 2161 CCP, No. 18.

71	 CIEŚLIŃSKI, Marcin (2025). [in:] Kodeks postępowania cywilnego. Komentarz, (ed.) RYLSKI, Piotr and OLAŚ, 
Andrzej, Legalis, art. 2161 CCP, No. 3 and 16; WEITZ, Karol (2016). [in:] Kodeks postępowania cywilnego. Komentarz. 
Vol. II. Postępowanie rozpoznawcze, (ed.) ERECIŃSKI, Karol, Warsaw, Lex, art. 2161 CCP, No. 3.

72	 Supreme Court ruling of 2 December 2011, III CSK 65/11, LEX No. 1130174.
73	 BODIO, Joanna (2019). Status dziecka jako uczestnika postępowania nieprocesowego, Warsaw, 415.
74	 REJDAK, Monika (2016). [in:] Kodeks postępowania cywilnego, Komentarz, (ed.) MARCINIAK, Andrzej, Le-

galis, art. 514 CCP, No. II 4; KUNICKI, Ireneusz (2015). [in:] Kodeks postepowania cywilnego. Komentarz, MAR-
CINIAK, Andrzej, Legalis, art. 514 CCP, No. 9; SOBKOWSKI, Józef (1998). Istota prawa do wysłuchania przez sąd 
uczestnika postępowania nieprocesowego w RFN [in:] Symbolae Vitoldo Broniewicz dedicatae. Księga pamiątkowa ku 
czci Witolda Broniewicza, (ed.) MARCINIAK, Andrzej, Łódź, 394–395; LUDWICZAK, Ludmiłą (2012). Ubezwłasno-
wolnienie w polskim systemie prawnym, Warsaw, 147–148; Supreme Court ruling of 2 December 2011, III CSK 65/11, 
LEX No. 1130174.

75	 KALLAUS, Andrzej (2015). Udział osoby małoletniej w postępowaniu opiekuńczym, Poznań, 76.
76	 KALLAUS, Andrzej (2015). Udział osoby małoletniej w postępowaniu opiekuńczym, Poznań, 111.
77	 IGNACZEWSKI, Jacek (2012). [in:] CIEPŁA, Helena, IGNACZEWSKI, Jacek and SKIBIŃSKA-ADAMO-

WICZ, Jadwiga, Komentarz do spraw rodzinnych, Warsaw, 91.
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obligation arises from Article 216(1) of the Code of Civil Procedure and Article 576 § 2 of the Code of 
Civil Procedure, which clarify the meaning of the general statement in the Convention on the Rights 
of the Child regarding “giving due weight to the views of the child’ by indicating the duty to take the 
child’s reasonable wishes into account ‘as far as possible”78.

It should be emphasised that hearing a minor also serves an educational purpose, which is to instil 
in them such important qualities as a sense of shared responsibility for decisions concerning their own 
affairs, as well as to demonstrate to them that they are not merely a passive subject of the decision79, 
but a party to the proceedings80.

3. Is Hearing a Child Mandatory or Optional?

Given varying practices of the courts, the question arises as to whether hearing a child – whether they 
are a party to the proceedings or a participant in non-contentious proceedings, or do not hold such a 
status – is mandatory81.

Although the linguistic interpretation and the categorical wording of the provisions of Article 216(1) 
§ 1 of the Code of Civil Procedure and Article 576 § 2 of the Code of Civil Procedure, according to 
which “the court (…) shall hear”, and not “may hear” the child, legal scholarship has expressed the 
view that hearing the child is of a “relatively mandatory” nature, as the mandatory nature is limited by 
the criteria for the admissibility of such a hearing. These criteria are the child’s mental development, 
state of health and degree of maturity. The decision to conduct a hearing is therefore determined not 
by the nature of the case, but by the specified criteria, which must be met cumulatively82. If the child 
does not meet the specified requirements, the court cannot conduct the hearing; otherwise, it would 
be in breach of procedural law83. Another argument in favour of the relatively mandatory nature of a 
child’s hearing is that it may take place only if it is in the child’s best interests84. A further argument 
supporting the relatively mandatory nature of a child’s hearing is the possibility of waiving it. The 
court may refrain from hearing the child not only for factual reasons, such as the child’s state of health, 

78	 SADOWSKA, Justyna (2017). Wysłuchanie przez sąd opiekuńczy małoletniego kandydata na dawcę szpiku lub 
komórek krwiotwórczych krwi obwodowej, Rejent, 8, 33–48.

79	 ZIELIŃSKI, Andrzej (1989). Uzyskanie przez opiekuna zezwolenia sądu opiekuńczego w ważniejszych spra-
wach, Palestra, 11–12, 50.

80	 KALLAUS, Andrzej (2015). Udział osoby małoletniej w postępowaniu opiekuńczym, Poznań, 17; BODIO, Joan-
na (2019). Status dziecka jako uczestnika postępowania nieprocesowego, Warsaw, 415..

81	 CIEŚLIŃSKI, Marcin (2012). Wysłuchanie dziecka w procesie cywilnym (art. 2161 k.p.c.), Przegląd Sądowy, 
6, 65; KREJ, Natalia (2018). [in:] Kodeks postępowania cywilnego. Komentarz, (ed.) MARSZAŁKOWSKA-KRZEŚ, 
Elwira, Legalis 2018, art. 576 CCP, No. 7.

82	 GUDOWSKI, Jacek (2016). [in:] Kodeks postępowania cywilnego. Komentarz, vol. 4, Warsaw, LEX, art. 576 
CCP, No. 8; CIEŚLAK, Sławomir (2016). [in:] Kodeks postępowania cywilnego, t. 1, Komentarz. Art. 1–729, (ed.) 
GÓRA-BŁASZCZYKOWSKA, Agnieszka, Legalis 2016, art. 2161 CCP., No. 3; GRUDZIŃSKI, Marek (1975). [w:] 
Kodeks rodzinny i opiekuńczy. Komentarz, (ed.) DOBRZAŃSKI, Bronisław and IGNATOWICZ, Jerzy, Warsaw, 858; 
CZEREDERECKA, Alicja (2010). Psychologiczne kryteria wysłuchania dziecka w  sprawach rodzinnych i  opiekuń-
czych, Rodzina i Prawo, 14–15, 24; STOJANOWSKA, Wanda (1998). Status dziecka w zakresie jego uczestnictwa w po-
stępowaniu sądowym [in:] Pedagogika wobec kryzysów życiowych, (ed.) STOCHMIAŁEK, Jerzy, Warszawa–Radom, 
106; SAS, Róża (2017). Instytucja wysłuchania dziecka w postępowaniu cywilnym, [in:] Prawo małżeńskie i jego relacje 
z innymi gałęziami prawa, Olsztyn, 52–53, https://wpia.uwm.edu.pl/czasopisma/sites/default/files/uploads/KPP-Mono-
grafie/6/53-61.pdf (acess on: 31.05.2026)..

83	 CIEŚLIŃSKI, Marcin (2012). Wysłuchanie dziecka w procesie cywilnym (art. 2161 k.p.c.), Przegląd Sądowy, 6, 
66–67; BODIO, Joanna (2019). Status dziecka jako uczestnika postpowania nieprocesowego, Warsaw, 416–417.

84	 CIEŚLIŃSKI, Marcin (2024). Praktyka sądowa w zakresie wysłuchania dziecka, Warsaw, 8.

https://wpia.uwm.edu.pl/czasopisma/sites/default/files/uploads/KPP-Monografie/6/53-61.pdf
https://wpia.uwm.edu.pl/czasopisma/sites/default/files/uploads/KPP-Monografie/6/53-61.pdf
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development and level of maturity, or if it would be contrary to the child’s best interests85. The court’s 
decision to refrain from hearing the child or to use an alternative method of hearing in a situation where 
this is contrary to the child’s best interests is consistent with the European Convention on the Exercise 
of Children’s Rights86, under which, it is possible to disregard the child’s opinion if this would be 
contrary to their will or not in their best interests87.

A hearing may also be waived if the child refuses to take part in it. Pursuant to Article 216(1) § 1, 
second sentence, of the Code of Civil Procedure, the court shall waive the hearing of a minor if the 
minor refuses to take part in the hearing before the court. An obstacle to hearing the child may arise, 
for example, from the child’s reluctance to undergo the hearing88 if a dispute between the parents is 
having a significant emotional impact on the child89. The child, therefore, has the right to express their 
views on the matter90. If, therefore, the child expresses a wish to present their views on the matter, 
the court should allow them to do so. If, however, the minor does not wish to avail themselves of the 
opportunity to be heard, the court cannot compel them to do so or impose any sanctions. It cannot, 
however, be concluded on this basis that the court has no option to waive the hearing of the child. 
Otherwise, every instance of waiving the hearing of the child would have to be regarded as depriving 
the child of the opportunity to defend their rights91.

In the event of waiving the child’s hearing, the court should provide the reasons for this decision. 
This is necessary to assess the validity of the decision and to refute any allegation of unjustified omis-
sion of the child’s hearing92.

The literature also expresses the view that waiving the child’s hearing is possible where the evi-
dence gathered is sufficient to deliver a substantive ruling without the need to hear the minor93. The 
relatively mandatory obligation to hear the child thus leaves it to the court to decide whether there is 
a need to hear them94.

85	 Resolution of the Supreme Court of 22 June 2012, V CSK 283/11, LEX No. 1232479 and resolution of the Su-
preme Court of 2 December 2011, III CSK 65/11, LEX No. 1130174; resolution of the Supreme Court of 15 December 
1998, I CKN 1122/98, OSNC 1999/6, item 119; resolution of the Supreme Court of 1 October 1998, I CKN 825/98, LEX 
No. 1108442

86	 IGNACZEWSKI, Jacek (2012). [in:] Komentarz do spraw rodzinnych, (ed.) IGNACZEWSKI, Jerzy, Warsaw, 
41; ZAJĄCZKOWSKA, Joanna (2013). Głos dziecka na wokandzie – o instytucji wysłuchania małoletniego, Palestra, 
7–8, 60; FILIPIAK, Magdalena (2012). Perspektywa prawna i psychologiczna wysłuchania dziecka w sprawie rodzinnej 
i opiekuńczej [in:] Współczesne problemy wymiaru sprawiedliwości, (ed.) GIL, Damian and BUTRYN, Iwona and 
JAKIEŁA, Agata and WOŹNIAK, Kamil, Lublin, 39, 45.

87	 KALLAUS, Andrzej (2015). Udział osoby małoletniej w  postępowaniu opiekuńczym, Poznań, 107; BODIO, 
Joanna (2019). Status dziecka jako uczestnika postpowania nieprocesowego, Warsaw, 41.

88	 HAAK, Henryk (2002). Ochrona prawna udzielana przez sąd opiekuńczy, Toruń, 243.
89	 FLAGA-GIERUSZYŃSKA, Kinga (2016). Ochrona dobra dziecka w postępowaniu odrębnym w sprawach mał-

żeńskich [in:] Ochrona strony słabszej stosunku prawnego. Księga jubileuszowa ofiarowana Profesorowi Adamowi Zie-
lińskiemu, (ed.) BORATYŃSKA, Maria, Warsaw, 911.

90	 KALLAUS, Andrzej (2015). Udział osoby małoletniej w postępowaniu opiekuńczym, Poznań, 107.
91	 BODIO, Joanna (2019). Status dziecka jako uczestnika postpowania nieprocesowego, Warsaw, 421.
92	 Resolution of the Supreme Court of 22 June 2012, V CSK 283/11, LEX No. 1232479; BODIO, Joanna (2019). 

Status dziecka jako uczestnika postpowania nieprocesowego, Warsaw, 420.
93	 CIEŚLIŃSKI, Marcin (2017). Stanowisko sędziów na temat wysłuchiwania małoletnich w postępowaniu cywil-

nym, Prawo w Działaniu, 29, 142–143.
94	 TELENGA, Przemysław (2017). [in:] Kodeks postępowania cywilnego. Tom I. Komentarz do art. 1-729, (ed.) 

JAKUBECKI, Andrzej, Warsaw, 400.
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4. Consequences of a Court Failing to Hear a Child

There is also a dispute in legal theory and case law regarding the consequences of a court failing to 
hear a child as a party or a participant in non-contentious proceedings. According to one view, failing 
to hear a party or a participant renders the proceedings invalid on the grounds that the person concerned 
is deprived of the opportunity to defend their rights95; according to another view, failing to hear a party 
constitutes a procedural irregularity that does not invalidate the proceedings96.

The proponents of the first position consider that failing to hear a party or a participant in non-con-
tentious proceedings constitutes, as a rule, a procedural irregularity resulting in the invalidity of the 
proceedings under Article 379(5) of the Code of Civil Procedure. The proceedings will not be inval-
idated on the grounds of depriving a party or a participant of the opportunity to defend their rights if 
they have taken an active part in the subsequent court proceedings. In such a situation, the failure to 
hear the party or a participant should, according to legal scholarly opinion and case law, be classified 
as a procedural irregularity affecting the outcome of the case, which may constitute an independent 
ground for a cassation appeal (Article 398(4) § 1(2) of the Code of Civil Procedure)97.

Opponents of this position consider it too far-reaching, because whilst the failure to hear a party or a 
participant in the proceedings is undoubtedly a procedural irregularity capable of affecting the outcome 
of the case (especially where the hearing was mandatory), the deprivation of the interested party’s 
ability to defend their rights is determined by the proceedings as a whole, assessed retrospectively98.

95	 FLAGA-GIERUSZYŃSKA, Kinga (2014). [in:] Kodeks postępowania cywilnego. Komentarz, (ed.) ZIELIŃSKI, 
Andrzej, Warsaw, 1024.

96	 GUDOWSKI, Jacek (2016). [in:] Kodeks postępowania cywilnego. Komentarz, vol. 4, LEX, art. 547 CCP, No. 8; 
MARSZAŁKOWSKA-KRZEŚ, Elwira (2012). Postępowanie nieprocesowe w sprawach osobowych oraz rodzinnych, 
Wrocław, 131; CZECH, Bronisław (2016). [in:] Kodeks postępowania cywilnego, vol. 2, Komentarz. Art. 367–729, (ed.) 
MARCINIAK, Andrzej and PIASECKI, Kazimierz, Legalis, art. 547 CCP, No. 10; HAAK, Henryk (1995). Władza ro-
dzicielska. Komentarz, Toruń, 209, 254; WALASZEK, Bronisław (1966). Przysposobienie w polskim prawie rodzinnym 
oraz w polskim prawie międzynarodowym prywatnym i procesowym. Dokonanie i skutki, Warsaw, 142–143, 304.

97	 STUDZIŃSKA, Joanna (2015). [w:] GAPSKA, Edyta and STUDZIŃSKA, Joanna, Postępowanie nieprocesowe, 
Warsaw, 322–326; GÓRSKI, Antoni and GÓRSKI, Jan, Paweł (2007). Zmiany w postępowaniu o ubezwłasnowolnienie, 
Przegląd Sądowy, 11–12, 18; GUDOWSKI, Jacek (2016). [in:] Kodeks postępowania cywilnego. Komentarz, vol. 4, 
LEX, art. 547 CCP, No. 8; KORZAN, Kazimierz (2004). Postępowanie nieprocesowe, Warsaw, 419–420; GÓRSKI, An-
toni (2013). [in:] Kodeks postępowania cywilnego. Komentarz, vol. 3, Artykuły 506–729, (ed.) DOLECKI, Henryk and 
WIŚNIEWSKI, Tadeusz, Warsaw, 130; CZECH, Bronisław (2016). [w:] Kodeks postępowania cywilnego. Komentarz, t. 
2, Legalis, art. 547 CCP, No. 10; ZEMBRZUSKI, Tadeusz (2017). Pozbawienie możności obrony praw strony w orzecz-
nictwie Sądu Najwyższego [in:] Ius est a iustitia appellatum. Księga jubileuszowa dedykowana Profesorowi Tadeuszowi 
Wiśniewskiemu, (ed.) ERECIŃSKI, Tadeusz, GUDOWSKI, Jacek, PAZDAN, Maksymilian, TOMALAK, Michał, War-
saw, 600–602; WALASZEK, Bronisław (1966). Przysposobienie w polskim prawie rodzinnym oraz w polskim prawie 
międzynarodowym prywatnym i procesowym. Dokonanie i skutki, Warsaw, 142; judgment of the Supreme Court of 10 
May 1957, II CR 26/56, LEX No. 1672395; judgment of the Supreme Court of 10 March 1998, I CKN 524/97, LEX 
No. 36069; resolution of the Supreme Court of 18 January 1978, IV CR 515/77, LEX No. 8054; judgment of the Supreme 
Court of 2 December 2011, III CSK 136/11, LEX No. 1131125

98	 GUDOWSKI, Jacek (2009). [in:] Kodeks postępowania cywilnego. Komentarz, t. 3, Część pierwsza. Postępowa-
nie rozpoznawcze. Część druga. Postępowanie zabezpieczające, (ed.) ERECIŃSKI, Tadeusz, Warsaw, 121; DOLECKI, 
Henryk (1999). Glosa do postanowienia SN z 16.12.1997 r., III CZP 63/97, Orzecznictwo Sądów Polskich, 5, 87; MAR-
SZAŁKOWSKA-KRZEŚ, Elwira (2012). Postępowanie nieprocesowe w sprawach osobowych oraz rodzinnych, Wro-
cław, 131; CZECH, Bronisław (2016). [w:] Kodeks postępowania cywilnego. Komentarz, vol. 2, Legalis, art. 547 CCP, 
No. 10; HAAK, Henryk (1995). Władza rodzicielska. Komentarz, Toruń, 209, 254; WALASZEK, Bronisław (1966). 
Przysposobienie w polskim prawie rodzinnym oraz w polskim prawie międzynarodowym prywatnym i procesowym. Do-
konanie i skutki, Warsaw, 142–143, 304; KALLAUS, Andrzej (2016). Zezwolenie na odrzucenie spadku przypadającego 
osobie małoletniej, Przegląd Sądowy, 7–8, 117; justification of the Supreme Court decision of 16 December 1997, III 
CZP 63/97, OSNC 1998/6, item 108.



Joanna Bodio. The Child’s Right to be Heard in Polish Civil Proceedings

125

An unjustified failure to hear a child constitutes a breach of procedural law that affects the outcome 
of the case. However, the failure to hear a child does not lead to the invalidity of civil proceedings on 
the grounds of depriving the minor of the ability to defend their rights (Article 379(5) of the Code of 
Civil Procedure), nor does it justify an application for the reopening of civil proceedings under Article 
401(2) of the Code of Civil Procedure, where the minor makes procedural statements through their 
legal representative or an attorney duly appointed by the legal representative99.

There is also an intermediate position, according to which, the legal consequence of failing to hear a 
party depends on whether the hearing was optional or mandatory. According to F. Zedler, if the hearing 
of a party or participant in the proceedings was mandatory, failure to hear them renders the proceedings 
invalid on the grounds that the party or participant was deprived of the opportunity to defend their rights. 
In the case of an optional hearing, pursuant to Article 216(1) or 576 of the Code of Civil Procedure, it 
must be considered whether there was an opportunity to be heard. If the provisions of these rules have 
been breached, it must be assumed that there has been a breach of procedural rules capable of affecting 
the outcome of the proceedings, which justifies challenging the decisions by way of appeal100.

It appears, however, that even in the case of a mandatory hearing of the child, failure to hear the 
child does not render the proceedings invalid where the child is unable (e.g., due to health reasons) or 
unwilling (e.g., for emotional reasons) to exercise this right, and thus where the reason for not being 
heard lies with the child. In the interests of the child’s welfare, the court cannot compel the child to 
present their views on the matter. However, if the court deprives the child of the right to be heard, 
despite the child meeting all the criteria for being heard as set out in Article 216(1) of the Code of Civil 
Procedure and Article 576 § 2 of the Code of Civil Procedure, and expressing a wish to be heard, this 
will result in the proceedings being invalid101.

Summary

The right of a child to be heard is enshrined both in international law and in Polish legislation – the 
Constitution of the Republic of Poland, the Code of Civil Procedure, non-Code legislation, and the 
Family and Guardianship Code. Whilst in court proceedings a child is to be heard only in matters 
concerning their person (non-property matters – Article 216(1) § 1 of the Code of Civil Procedure), in 
non-contentious proceedings a child must be heard in matters concerning both their person and their 
property (regarding non-property and property matters – see Article 576 § 2 of the Code of Civil Pro-
cedure). However, both Article 216(1) § 1 of the Code of Civil Procedure and Article 576 § 2 of the 
Code of Civil Procedure narrow the scope of cases in light of international legal instruments, which 
require a minor to be heard in all matters and in every proceeding concerning the child. The same 
applies to the Constitution of the Republic of Poland, which, whilst requiring a child to be heard in the 
course of determining their rights (Article 72(3) of the Constitution of the Republic of Poland), does 
not distinguish between the types of such cases.

99	 CIEŚLIŃSKI, Marcin (2025). [in:] Kodeks postępowania cywilnego. Komentarz, (ed.) RYLSKI, Piotr and 
OLAŚ, Andrzej, Legalis, art. 2161 CCP, No. 7.2; SAS, Róża (2017). Instytucja wysłuchania dziecka w postępowaniu 
cywilnym, [in:] Prawo małżeńskie i jego relacje z innymi gałęziami prawa, Olsztyn, 53, https://wpia.uwm.edu.pl/cza-
sopisma/sites/default/files/uploads/KPP-Monografie/6/53-61.pdf (accessed on: 31 May 2026); TELENGA, Przemysław 
(2017). [in:] Kodeks postępowania cywilnego. Tom I. Komentarz do art. 1-729, (ed.) JAKUBECKI, Andrzej, Warsaw, 
Lex art. 2161 CCP, No. 3.

100	 ZEDLER, Feliks (1984). Sądy rodzinne. Wybrane zagadnienia organizacyjne i procesowe, Warsaw, 95–96; 
HAAK, Henryk (2002). Ochrona prawna udzielana przez sąd opiekuńczy, Toruń, 238.

101	 BODIO, Joanna (2019). Status dziecka jako uczestnika postpowania nieprocesowego, Warsaw, 422–423.

https://wpia.uwm.edu.pl/czasopisma/sites/default/files/uploads/KPP-Monografie/6/53-61.pdf
https://wpia.uwm.edu.pl/czasopisma/sites/default/files/uploads/KPP-Monografie/6/53-61.pdf
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Hearing a child is one of the institutions of substantive and procedural family law, and a relatively 
new one, demonstrating dynamic development. According to M. M. Cieśliński, observation of practice 
indicates that the hearing of a child before a court is developing progressively, which is in line with 
European trends. The hearing of a child should be viewed through the prism of the realisation of the 
child’s right to a fair trial, as this is essentially the only way in which the child can present their case. 
In most cases concerning the child’s person or property, the child does not, after all, have the status 
of a party to proceedings or a participant in non-contentious proceedings, despite the fact that it is 
generally accepted that, where a case concerns a child, the child is the most important subject of the 
proceedings102. Thus, a child is entitled to be heard regardless of whether they are a party to proceedings 
or a participant in non-contentious proceedings, or whether they do not hold such a status.

Hearing a child is undoubtedly a procedural act of an examination nature and of a special char-
acter103. It is, however, an institution entirely distinct from questioning. It is not, in fact, a means of 
evidence within the meaning of the Code. Hearing a child is a conversation between a judge and a 
minor, which allows the judge to get to know the minor, to identify their attitudes and fears, and to 
compare their own observations of the child with the information provided by the parties/participants 
in the proceedings. It therefore resembles, in a sense, the presentation of a view relevant to the case 
(as in Article 63 of the Code of Civil Procedure)104.

The hearing is a right of the child and cannot therefore be treated as an absolute obligation. When 
deciding to grant the child the opportunity to be heard, the court is obliged to take all necessary measures 
to conduct such a hearing, while bearing in mind the best interests of the child and the circumstances 
of the specific case, in order to ensure that the child has a genuine and effective opportunity to express 
their views105.

Hearing the child is of a ‘relatively mandatory’ nature, as the mandatory nature is limited by the 
criteria for the admissibility of such evidence. These criteria are the child’s mental development, state 
of health, and degree of maturity. The decision to conduct a hearing is therefore determined by the 
criteria indicated, and not by the nature of the case, the child’s legal capacity, capacity to be a party 
to legal proceedings, or the child’s age106, especially since the age of 13 is a formal threshold and 
does not indicate the child’s actual (in every case) level of maturity107. Even if a child has not reached 
the age of 13 but has attained a sufficient degree of psychological and mental maturity to allow for a 
reasonable assessment of their life situation, they should be heard by the court108. The Code of Civil 
Procedure does not specify an age limit from which a child is subject to a hearing. The age limit of 
13, established in legal scholarship, is linked to the acquisition of limited legal capacity and capacity 

102	 CIEŚLIŃSKI, Marcin (2024). Określenie odpowiedniego czasu na dokonanie czynności wysłuchania dziecka 
w postępowaniu cywilnym, Polski Proces Cywilny, 3, 418.,

103	 CIEŚLIŃSKI, Marcin (2024). Określenie odpowiedniego czasu na dokonanie czynności wysłuchania dziecka 
w postępowaniu cywilnym, Polski Proces Cywilny, 3, 419.

104	 CIEŚLIŃSKI, Marcin (2024). Określenie odpowiedniego czasu na dokonanie czynności wysłuchania dziecka 
w postępowaniu cywilnym, Polski Proces Cywilny, 3, 420, 422.

105	 GARDZIEL, Monika Katarzyna (2022). Prawo dziecka do wyrażania własnych poglądów, Przegląd Sądowy, 
7–8, 110.

106	 HAAK, Henryk (2004). Opieka i kuratela. Komentarz, Toruń, 118; IGNACZEWSKI, Jerzy (2011). Komentarz 
do spraw o kontakty z dzieckiem, Warszawa, 31–35.

107	 SMYCZYŃSKI, Tadeusz (2001). Prawo rodzinne i opiekuńcze. Analiza i wykładnia, Warsaw, 339; resolution 
of the Supreme Court of 15 December 1998, I CKN 1122/98, OSNC 1999/6, item 119; resolution of the Supreme Court 
of 22 June 2012, V CSK 283/11, LEX No. 1232479; resolution of the Supreme Court of 1 October 1998, I CKN 825/98, 
LEX No. 1108442.

108	 IGNATOWICZ, Jerzy (1993). [w:] Kodeks rodzinny i opiekuńczy z komentarzem, (ed.) PIETRZYKOWSKI, 
Krzysztof, Warsaw, 552; resolution of the Supreme Court of 2 December 2011, III CSK 65/11, LEX No. 1130174; BO-
DIO, Joanna (2019). Status dziecka jako uczestnika postpowania nieprocesowego, Warsaw, 417.



Joanna Bodio. The Child’s Right to be Heard in Polish Civil Proceedings

127

to be a party to proceedings in guardianship cases. However, the child’s age is not the sole criterion 
determining whether they are to be heard; therefore, it is possible to hear a younger child, provided that 
they have sufficient understanding of their life situation and meet the criteria set out in Article 216(1) 
§ 1 of the Code of Civil Procedure and Article 576 § 2 of the Code of Civil Procedure. The criteria for 
hearing a child in civil proceedings must be assessed by the court in the light of the circumstances of 
the case in relation to the specific minor109, as, in some situations, the child will be ready to express 
an opinion on a given matter, whilst in others they will not110.
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